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The Basic Law enters into force 

24 May 1949 

Karlsruhe becomes the seat of  
the Federal Constitutional Court 

4 May 1951 The newly established Court takes up its work in the 
Prinz Max Palais in Karlsruhe, deliberately located at a 
distance from the seat of government in Bonn.



4
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The judicial power shall 
be vested in the judges; 

it shall be exercised by the 
Federal Constitutional Court, 

by the federal courts 
provided for in this 

Basic Law and by the 
courts of the Länder.

Celebrating 70 years 
of constitutional justice

ince its inauguration on 28 September 1951, the  

Federal Constitutional Court has acted as ‘guardian 

of the Constitution’. Over the past seven decades, citizens 

have coined the phrase “I’m taking my case to Karlsruhe”. 

This	expression	reflects	not	only	the	trust	that	citizens	place	

in our Court as an institution but also a strong belief in the 

democratic	and	social	state	under	the	rule	of	law,	in	justice	

delivered by an independent judiciary and above all in our 

Constitution.	It	is	first	and	foremost	thanks	to	our	dedicated	

staff	who	put	in	the	work	every	day	that	the	Federal	Consti-

tutional Court continues to enjoy such a high level of trust 

and	respect	even	70	years	later,	and	for	that	we	are	most	

grateful.

	 We	celebrated	our	Court’s	anniversary	in	difficult	times.	

We had hoped to open our doors to the public, to invite 

citizens to join us in celebrating this special occasion. Yet as 

we	continue	to	deal	with	the	exceptional	challenges	arising	

from	the	pandemic,	we	had	to	rely	on	mostly	digital	formats	

to	engage	with	the	public	instead:	New	videos	that	provide	

insights	into	the	Court’s	history	and	work	are	now	available	

on	our	website.	Together	with	the	Federal	Agency	for	Civic	

Education (bpb), the Court organised various events and 

activities,	including	a	virtual	discussion	series	that	allowed	

Justices	to	address	different	constitutional	topics	and	to	 

answer	questions	posed	by	citizens.	One	of	the	Justices	also	

appeared as a guest on an educational online segment for 

students.	Moreover,	the	courtroom	building	was	adorned	

with	LED	lettering	highlighting	landmark	decisions	and	

other milestones from the Court’s 70-year history. 

	 Even	though	the	Court	received	more	than	5,300	new	

cases	 and	 more	 than	 10,000	 new	 submissions	 were	

recorded in the General Register, the total number of 

pending	proceedings	saw	an	overall	decrease.	The	judicial	

year	was	shaped	by	the	many	Chamber	proceedings	as	well	

as	the	decisions	rendered	by	the	Senates,	which,	though	

fewer	in	number,	deal	with	questions	of	general	signifi-

cance. From the First Senate’s docket, the decisions on the 

Federal Climate Change Act, on the State Media Treaty and 

on the ‘federal pandemic emergency brake’ stand out. As for 

the	Second	Senate,	cases	that	are	particularly	worth	noting	

include the Berlin Rent Cap, the EU Recovery Package and 

the decision on coercive treatment administered, contrary 

to	an	advance	healthcare	directive,	to	a	patient	confined	

under	criminal	law.	These	and	other	decisions	are	presented	

in	more	detail	in	the	annual	report,	together	with	back-

ground	information,	statistics	as	well	as	interesting	facts	

and	figures	about	the	Court	and	its	history.	We	are	proud	to	

share	our	year	in	review	with	you.			

Karlsruhe, February 2022

S
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Court and 
constitutional organ

Chambers
each composed of three Justices from the Senate

Chambers
each composed of three Justices from the Senate

Half the Justices of each Senate are elected by the Bundestag 
while the other half is elected by the Bundesrat.

70 years and over 250,000 decisions: with its anniversary, 

the Federal Constitutional Court celebrates more than just a number.

28 September 1951, the Federal Constitu-

tional	Court	was	officially	inaugurated,	with	

Federal President Heuss and Federal Chancellor Adenauer 

attending the opening ceremony. The Court had taken 

up	its	work	shortly	before,	on	7	September	1951,	and	had	

already rendered its first	decision in preliminary injunction 

proceedings.

	 From	the	beginning,	the	Federal	Constitutional	Court	was	

located in the city of Karlsruhe. After the Federal Minister 

of	Justice	set	up	an	office	for	organisational	preparations	

on the premises of the Federal Court of Justice, the Federal 

Constitutional Court moved into the Prinz Max Palais in 

September 1951. Since it became increasingly clear that 

this	venue	was	too	small	to	accommodate	the	new	Court,	

construction	work	for	the	present	building	situated	next	

to	the	Karlsruhe	Palace	began	in	1965.	The	new	building	

complex	was	designed	by	Berlin	Architect	Paul	Baumgarten.	

With	its	open	style	and	its	glass	walls,	it	is	intended	to	reflect	

democratic transparency and the Court’s public accessibility. 

Construction	was	completed	in	the	spring	of	1969.

 The Federal Constitutional Court is both a court and a 

constitutional organ. It is a ‘twin court’	that	consists	of	two	

Senates;	since	1963,	each	Senate	sits	with	eight	Justices	(The 

Justices 	p.	10).	In	the	first	couple	of	years,	the	First	Senate,	

which	was	designed	as	a	fundamental rights court,	saw	

a considerably higher caseload than the Second Senate, 

which	served	as	a	court for state matters.	That	is	why	the	

allocation	of	competence	was	revised	in	1956	to	transfer	

certain matters initially assigned to the First Senate to the 

Second Senate. Yet even today, the First Senate primarily 

deals	with	constitutional	complaints	concerning	citizens’	

fundamental	rights.	The	Second	Senate	primarily	deals	with	

disputes	between	constitutional	organs	(e.g.	between	the	

Federal Government and Parliament). It also decides on the 

rights	of	members	of	Parliament	and	political	parties	as	well	

as on certain fundamental rights matters. In rare cases, the 

Plenary	–	which	consists	of	all	16	Justices	–	decides	a	case;	

a decision by the Plenary only becomes necessary if one 

Senate intends to deviate from the other Senate’s interpre-

tation	of	a	specific	question	of	constitutional	law.	

	 The	number	of	new	cases	has	increased	considerably	

since	 the	 Court’s	 establishment.	While	 the	 Court	 saw	

between	500	and	1,700	new	cases	annually	between	 

1951 and 1970, this number continued to rise in later 

decades; since 2010, the Court receives about 5,300 to  

6,800	new	cases	every	year.	In	order	to	deal	with	this	high	

caseload and to ensure that the Court renders its deci-

sions	within	a	reasonable	time	period,	both	Senates	form	

smaller	panels	–	the	Chambers	–	with	three	Justices	each.	

The	Chambers	primarily	decide	cases	in	which	the	consti-

tutional complaint is inadmissible or fails to meet certain 

other prerequisites.  A Chamber can grant a constitutional 

complaint if the Federal Constitutional Court has already 

decided	the	questions	of	constitutional	law	raised	by	the	

complaint.	In	all	other	cases,	the	entire	Senate,	sitting	with	

all	eight	Justices,	decides,	in	particular	where	admissible	

constitutional	complaints	raise	new	questions	of	consti-

tutional	law;	the	Senate	also	decides	in	all	other	types	of	

proceedings. 

 As a court, the Federal Constitutional Court forms part 

of	the	German	judiciary,	which	also	comprises	the	ordinary	

courts. As ‘guardian of the Constitution’, its role is to ensure 

adherence	to	the	Basic	Law;	as	the	highest	court	in	Germany,	

it	has	the	final	say	on	the	interpretation	of	constitutional	

law.	Moreover,	it	is	the	only	court	that	can	declare	void	acts	

of Parliament. Its decisions cannot be appealed in Germany 

and are binding on all other state organs. 

 As a constitutional organ, the Federal Constitutional 

Court	is	on	a	par	with	the	other	constitutional	organs	such	

as the Bundestag, the Bundesrat and the Federal Govern-

ment. Unlike the ordinary courts, it is not subject to super-

vision by a ministry and decides autonomously on matters 

concerning its administration and organisation. The Court 

has	its	own	budget,	which	is	approved	by	the	Bundestag.   

On

Vice-President
also serves as presiding Justice of the Second Senate

President
also serves as presiding Justice of the First Senate

First Senate Second Senate

2021 budget of the Federal Constitutional Court

2021 federal budget (in total)

EUR 0.0377 billion

EUR 547.7 billion

2.1   Court and constitutional organ2.0   T H E  CO U R T

Southwest State decision

9 September 1951 In its first decision, the Court issues an injunction temporarily suspending the planned 
referendum on the merger of three Länder into a new federal state ("Southwest State"). 
Following the decision in the principal proceedings in October 1951, the referendum 
goes ahead, leading to the creation of the Land Baden-Württemberg.
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Formal inauguration of the Federal Constitutional Court

28 September 1951 

Status Memorandum

27 June 1952 In its "Status Memorandum", the Court asserts its position as a constitutional 
organ vested with supreme authority, including in relation to other constitutional 
organs such as the Bundestag and the Federal Government. 
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How are the Justices elected? And how long do they serve?  

These	and	many	other	questions	have	different	answers	depending	 

on which period of the Court’s 70-year history we are looking at. 

he composition of the Court has 

changed over the years as illus-

trated, for instance, by the number of 

seats	on	the	bench:	When	the	Court	

was	first	established	in	1951,	the	two	

Senates	were	 composed	 of	 twelve	

Justices each. The number of Justices 

was	first	lowered	to	ten	Justices	per	

Senate in 1956 and ultimately to eight 

Justices in 1963, creating the bench  

of	 eight	 that	 we	 know	 today.	 The	

gender ratio on the bench has also 

changed	significantly	since	the	Court’s	

early years. While the First Senate 

continuously had at least one female 

Justice among its members since the 

Court	 took	 up	 its	work,	 no	woman	

served on the Second Senate until 

Karin	Graßhof	was	appointed	to	the	

Federal Constitutional Court in 1986. 

The	picture	 is	different	 today:	Nine	

women	and	seven	men	currently	serve	

as Justices ( pp. 12-15).

 Half of the 16 Justices of the Federal 

Constitutional Court are elected by 

the Bundestag plenary, the other half 

is elected by the Bundesrat plenary. 

These	 two	 constitutional	 organs	

take turns to elect the President 

and Vice-President of the Court. A 

two-thirds majority is required for 

the election of Justices to ensure that 

the	Court	enjoys	widespread	accept-

ance among the general public and 

across the entire political spectrum. 

At least three Justices of each Senate 

must be elected from among the 

judges of the supreme federal courts 

so that the decisions of the Federal  

Constitutional Court can benefit 

from their special judicial experi-

ence. The other Justices come from 

different	fields	and	legal	professions:	

many Justices have had careers in 

academia but the Court has also seen 

former	politicians	or	lawyers	serve	as	 

Justices. This ensures that different 

perspectives	shape	the	Court’s	work	

and is a very important factor for the 

acceptance and quality of its decisions. 

	 Anyone	who	 is	 at	 least	 40	 years	

old, holds German citizenship, and 

has passed the First and Second State 

Examination	 in	 Law	 or	 has	 been	

appointed	law	professor	at	a	German	

university may be elected to the Court. 

Thus,	only	persons	qualified	to	hold	

judicial	office	are	eligible	 since	 the	

Court is not called upon to decide on 

the basis of political considerations, 

but strictly on the basis of legal stand-

ards. The Justices are elected for a term 

of	twelve	years.	Re-election	used	to	be	

possible in certain cases yet this option 

was	abolished	in	1970	to	strengthen	

the personal independence of the 

Justices.	Moreover,	when	Justices	reach	

the age of 68, their term	of	office ends 

even if they have served for less than 

twelve	years.	The	Federal	President	

appoints	and	swears	in	the	Justices.

 The exercise of the judicial 

mandate of the Federal Constitutional 

Court is at the centre of the Justices’ 

work:	 they	 decide	 constitutional	

complaints and other cases pending 

before the Court. Since 1971, Justices 

who	disagree	with	a	decision	taken	by	

the Senate majority have the option 

of	writing	a	dissenting opinion that 

is	published	together	with	the	Senate	

decision. In addition to their judicial 

duties, the Justices perform certain 

organisational tasks. Moreover, 

they participate in visits from and to  

Initially, only one woman was among the  
24 Justices appointed to the new Court.  
Of the 112 Justices that have served on the 
Federal Constitutional Court since 1951, 
counting all past and present members,  
92 are men and 20 are women.

The supreme federal courts  
are the Federal Court of Justice, 
the Federal Administrative Court, 
the Federal Finance Court,  
the Federal Labour Court and  
the Federal Social Court.

T

other institutions, aiming to foster 

interinstitutional relations and 

professional dialogue in Germany and 

abroad, for example by engaging in 

working	sessions	with	other	German	

constitutional	organs	or	with	consti-

tutional courts in other countries. 

Moreover, the Justices of the Federal 

Constitutional Court give lectures, 

attend events and contribute to 

academic publications. They have 

given themselves a Code of Conduct 

that guides their public conduct during 

and	after	their	term	of	office.	

 Among citizens, the Justices are 

perhaps	best	known	for	 the	scarlet 

robes	and	white	jabots	they	wear	for	

oral hearings and the pronouncement 

of	judgments,	which	are	inspired	by	

traditional	attire	worn	by	 judges	 in	

15th-century Florence.   

The Justices

Plenary room

2.2   The Justices2.0   T H E  CO U R T

Prohibition of the Sozialistische Reichspartei (SRP)

23 October 1952
In its first proceedings for the prohibition of a political party, the Court declares the SRP, 
a successor organisation to the NSDAP, to be unconstitutional. 
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First Senate

Prof. Dr. Ines 

Härtel

Prof. Dr. Gabriele 

Britz

Dr. Yvonne 

OttDr. Josef 

Christ

Prof. Dr. Susanne 

Baer, LL.M. (Michigan)

Prof. Dr. Andreas 

L. Paulus

Prof. Dr. Henning 

Radtke

since 2020

since 2017

since 2011

since 2010 since 2011

since 2016

since 2018

since 2018,
President since 2020

Prof. Dr. Stephan 

Harbarth, LL.M. (Yale)

2.2   The Justices2.0   T H E  CO U R T

Prohibition of the  
Kommunistische Partei Deutschlands (KPD)

17 August 1956 
In the second proceedings for the prohibition of a political party, 
the Court finds that the KPD is unconstitutional. 

Elfes judgment

16 January 1957 The Court holds that the "right to the free development of one's personality" 
enshrined in Art. 2(1) of the Basic Law comprehensively protects the freedom 
to act according to one’s own will. 
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Second Senate

Prof. Dr. Astrid 

Wallrabenstein

Prof. Dr. Doris 

König

Peter 

Müller

Dr. Sibylle 

Kessal-WulfDr. Ulrich 

Maidowski

Monika 

Hermanns

Prof. Dr. Peter 

M. Huber

Prof. Dr. Christine 

Langenfeld

since 2020

since 2014

since 2011

since 2010 since 2010

since 2011

since 2016

since 2014,
Vice-President since 2020

2.2   The Justices2.0   T H E  CO U R T

Lüth judgment

15 January 1958 Emphasising the significance of freedom of expression, the Court holds that the 
effects of fundamental rights are not restricted to the relationship between the state 
and citizens but also permeate relations between citizens. Judgment on the father’s final say 

29 July 1959 
The statutory right of fathers to have the final say in case 
of parental disagreement violates gender equality. 
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Ceremony marking  
the change of presidency

ceremony marking the change 

of presidency at the Federal 

Constitutional Court took place at the 

Baden State Theatre in Karlsruhe on 

12 November 2021, a year later than 

planned due to the pandemic. The 

ceremony	was	 held	 to	 bid	 farewell	

to former President Prof. Dr. Dr. h. c. 

mult.	Andreas	Voßkuhle,	whose	term	

had ended on 22 June 2020, and to 

officially	welcome	the	new	President	 

Prof. Dr. Stephan Harbarth, LL.M. (Yale). 

It also celebrated the 2020 appoint- 

ment	 of	 the	 new	 Vice-President	 

Prof.	Dr.	Doris	König	and	of	new	Justices	

Prof. Dr. Astrid Wallrabenstein and  

Prof. Dr. Ines Härtel, and honoured 

former Justice Prof. Dr. Johannes 

Masing,	who	left	office	that	year.	

Guests attending the ceremony 

included Federal President Dr. Frank-

Walter Steinmeier, President of 

the German Bundestag Bärbel Bas, 

Federal Chancellor Dr. Angela Merkel, 

President of the Bundesrat Minister- 

President	 Bodo	 Ramelow,	 Federal	

Minister of Justice Christine Lambrecht, 

Minister-President of the Land Baden- 

Württemberg Winfried Kretschmann 

and other representatives of the  

Bundestag, the Federal Government 

and Land governments. The ceremony 

was	also	attended	by	representatives	 

of national and European courts, 

including the President of the Court 

of Justice of the European Union,  

Prof. Dr. Koen Lenaerts. Current and 

former Justices and staff members 

of the Federal Constitutional Court 

took part in the event, as did repre-

sentatives of the Church and religious 

communities, professional associa-

tions, universities and higher educa-

tion institutions, supreme federal and  

Land authorities, the federal and Land 

police and the region and the city of 

Karlsruhe. Members of the press, radio 

and	television	were	present	as	well.

A

Ceremony marking the change of presidency, from left to right: Prof. Dr. Stephan Harbarth, LL.M. (Yale), Bärbel Bas, 
Dr. Frank-Walter Steinmeier, Dr. Angela Merkel, Prof. Dr. Dr. h. c. mult. Andreas Voßkuhle and Bodo Ramelow

The	 guests	 were	 welcomed	 by	 the	

Court’s	Vice-President,	who	delivered	

the opening remarks. The Federal Pres-

ident gave the ceremonial address. 

Afterwards,	former	President	Voßkuhle	

and	former	Justice	Masing	were	given	

the	 floor.	 The	 final	 remarks	 were	

delivered	by	new	President	Harbarth.	

The	 ceremony	was	accompanied	by	

the music of jazz formation triosence 

and	ended	with	the	German	national	

anthem performed by the string  

quartet of the Baden State Orchestra 

Karlsruhe.    

2.3   Ceremony marking the change of presidency2.0   T H E  CO U R T

First judgment on public broadcasting

28 February 1961 The Court rules that the television company Deutschland-Fernsehen GmbH, 
founded on the initiative of the Federal Government, is unconstitutional, 
emphasising the special significance of broadcasting in the media sector. 
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More than 
270 staff members

FEDERAL CONSTITUTIONAL COURT

General administration

First and Second Senate

Other units

Judicial administration

 
documentation service  

IT department  
library  

press	office	 
protocol service, translation  

and international relations unit 

  Justices
  judicial clerks
  personal secretaries of the Justices
  President’s personal aide

General Register  
judicial mail department  

Rechtspfleger  
(court	officers	with	special	legal	training)	 

Senate registries  

Federal Police

  budgetary matters 
  building and 
 construction matters 
 	 court	office
 	 drivers	and	vehicle	fleet
  facility management
 	 filing	office
  internal mail service
  organisational matters
 	 personnel	and	staff	matters
  phone and fax service 
  post room (external mail)
  printing service
  procurement
  security matters
  and others

Since the Court’s inception, managing the workload would have been  

impossible	without	its	staff	members.	The	same	holds	true	today.	

1951, the Federal Constitutional Court had very 

few	staff	and	not	a	lot	of	space.	With	the	exception	

of	the	presiding	Justices	of	the	two	Senates,	the	Justices	–	 

24	at	the	time	–	shared	offices	and	were	assisted	by	just	one	

judicial	clerk.	A	Volkswagen	Beetle	and	a	Volkswagen	Van	

served	as	the	Court’s	vehicle	fleet.	Over	time,	a	significant	

increase	in	case	numbers	created	a	growing	need	for	more	

staff.	Currently,	more	than	270	staff	members	ensure	that	the	

Federal	Constitutional	Court	can	fulfil	its	duties.

	 Each	Justice	is	assisted	by	four	judicial	clerks,	who	help	 

the	Justices	with	their	demanding	tasks	and	high	workload.	

The President of the Court is supported by one additional 

clerk serving as his personal aide. The main task of judicial 

clerks	is	the	drafting	of	written	reports	on	pending	cases.	

Judicial clerks usually have several years of professional 

experience	at	ordinary	courts,	public	authorities,	law	firms	

or university. In addition, the Justices are each assisted by 

one	or	two	personal secretaries.

 The Federal Constitutional Court’s administration is 

divided	into	different	parts	and	headed	by	the	Director	on	

behalf of the President. 

 The judicial administration	consists	of	the	two	Senate	

registries,	court	officers	with	special	legal	training	(Rechts- 

pfleger),	the	General	Register	as	well	as	senior	legal	officers	

who	are	fully	qualified	lawyers	and	authorised	signatories	

of the Court. In the managing of judicial mail,	these	officers	

are responsible for ensuring that incoming and outgoing  

documents related to proceedings are processed and 

distributed	 correctly	 and	 in	 a	 timely	manner.	 The	 two	

Senate	registries	create	and	manage	the	case	files.	They	

handle	the	correspondence	with	the	parties	to	the	proceed-

ings, serve court orders (e.g. summonses) and decisions, 

and	make	sure	that	the	certified	copies	sent	to	the	parties	

match the original. The court	officers	with	special	legal 

training proofread judgments and orders rendered by the 

Court, and check all legal citations contained in the Court’s  

decisions. They determine costs and fees, manage corre-

spondence concerning concluded proceedings and process 

submissions received by the General Register. The General 

Register sorts and examines approximately 10,000 submis-

sions and procedural applications every year (General 

Register 	p.	48).	

The general administration	has	a	wide	range	of	responsi-

bilities:	budgetary/organisational	matters	and	personnel	

matters	make	up	the	bulk	of	its	work,	but	it	is	also	in	charge	

of building and construction matters, the central phone and 

fax	service,	the	court	office,	the	drivers	and	vehicle	fleet,	 

facility	management,	 the	filing	office,	 the	 internal	mail	

service, the post room, the printing service, procurement, 

and security matters.

	 The	 Court	 also	has	 its	 own	documentation service,  

which	 records	and	documents	decisions	of	 the	Federal	 

Constitutional Court and other important documents such 

as legal publications. With a collection of approximately 

400,000	books,	journals	and	databases,	the	Court’s	library	

is	one	of	the	biggest	specialised	law	libraries	in	Germany.	

	 For	its	work,	the	Court	also	depends	on	a	reliable	and	

secure	IT	network.	The	Court’s	IT department is independent 

of the Federation’s central IT services. It is responsible for 

maintaining and developing the necessary technical infra-

structure, ensuring that the Court is digitally connected. 

 The protocol service	handles	the	Court’s	contacts	with	

other constitutional organs and domestic institutions, and 

maintains	and	furthers	its	relations	with	constitutional	courts	

abroad	as	well	as	with	the	Court	of	Justice	of	the	European	

Union and the European Court of Human Rights. It also organ-

ises major internal and external events. The head of protocol 

is also responsible for the translation and international 

relations unit.	In	this	unit,	lawyers	work	together	with	trans-

lators to translate decisions, for the most part into English, 

create other foreign-language materials, and monitor 

and document legal developments in other jurisdictions  

(International perspectives  p. 32).

 The Court’s press	office,	which	was	established	in	1996,	

publishes press releases, responds to inquiries from journal-

ists and handles media accreditation for oral hearings and 

pronouncements of judgments. Moreover, it is responsible 

for	the	Court’s	website	and,	in	cooperation	with	the	protocol	

service,	for	its	public	relations	work	and	guided	tours.

 Unlike the Bundestag, the Federal Constitutional Court 

does	not	have	its	own	police	officers.	The	Federal Police, 

which	 reports	 to	 the	 Federal	 Ministry	 of	 the	 Interior,	 

is in charge of security on the premises of the Federal  

Constitutional Court.   

In

A detailed presentation of the Court’s organisational structure  
can be found at www.bundesverfassungsgericht.de/en 
(see organisational chart).

2.0   T H E  CO U R T 2.4			The	Court's	staff

The Court moves to its new building  
in Karlsruhe's Schlossbezirk 

6 May 1969 

First dissenting opinion

4 January 1971
The first dissenting opinion is issued by three Justices, who 
disagree with the majority's view in the Wiretapping judgment.

https://www.bundesverfassungsgericht.de/SharedDocs/Downloads/EN/Organigramm_Verwaltung.html
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Now and then  
in pictures

Entrance to the present court building

Interim seat in Karlsruhe’s Waldstadt district during  
renovations of the court building (2011-2014)

The Court moves from the Prinz Max Palais 
into the new Baumgarten building (1969)

Construction works for the Baumgarten building

2.5			Now	and	then	in	pictures2.0   T H E  CO U R T

Judgment on the Basic Treaty 

31 July 1973 
The 1972 Basic Treaty between the Federal Republic of Germany and the German 
Democratic Republic is declared to be compatible with the Constitution. 

First abortion judgment 

25 February 1975 The Court declares unconstitutional the statutory time-limit model (Fristenlösung), 
according to which abortions are exempt from punishment within the first three 
months of pregnancy. Due to the state’s duty to protect unborn life, abortions may 
only be exempt from punishment within narrow limits.
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Until 1969, different venues were used for oral hearings

The present courtroom has been in use for more than 50 years  
This is where oral hearings take place and judgments are pronounced

Vehicle fleet parked in front of the court building:
in the early days, the Court made do with one Volkswagen Beetle and one Volkswagen Van

2.0   F E D E R A L  CO N ST I T U T I O N A L  CO U R T 2.5			Now	and	then	in	pictures

Bomb attack on the  
Federal Constitutional Court

4 March 1975 Nobody is injured in a bomb attack carried out by the "Women of the Revolutionary 
Cell", a previously unknown group. Their violent protest was directed at the judgment 
on abortion rendered shortly before the attack. Judgment concerning the  

abduction of Hanns Martin Schleyer

16 October 1977 Following the abduction of the President of the German Employers' Association, Hanns 
Martin Schleyer, by the terrorist group Red Army Faction (RAF), Schleyer's family calls 
on the Federal Government to comply with the demands of the RAF to save his life. 
In a late-night session, the Court rejects their application for a preliminary injunction. 
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Historical picture of the Court’s library entrance

Entrance hall to the Court’s library in the present day

Event cube on Karlsruhe’s market square marking the Court’s 70-year anniversary 

2.0   T H E  CO U R T 2.5			Now	and	then	in	pictures

Judgment on the dissolution of the  
Bundestag following a vote of confidence 

16 February 1983 The Court approves the dissolution of the Bundestag by the 
Federal President after Federal Chancellor Kohl lost a vote 
of confidence, which he had tabled seeking new elections. Census judgment 

15 December 1983 The Census Act is in part unconstitutional. 
The Court outlines the scope and limits of 
the right to informational self-determination.
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2021 anniversary celebrations

Federal Agency for Civic Education: prize for projects strengthening democracy 

Under	the	motto	“How	are	you	actively	engaged	in	promoting	the	democratic	values	of	the	

Basic	Law?”,	a	total	of	15	projects	were	awarded	prizes.	

Exhibition cube on Karlsruhe’s market square

The Federal Constitutional Court presented an exhibition in a glass cube  

on	Karlsruhe’s	market	square.	In	addition	to	an	installation	with	the	

Justices’ scarlet robes, the cube featured video statements and other 

displays	to	provide	insights	into	the	Court’s	work.

New	film	“Behind	the	Justices’	decisions	–	 

an inside look at the Federal Constitutional Court”

The	film	takes	viewers	behind	the	scenes	of	the	 

Federal Constitutional Court. It is available at  

www.bundesverfassungsgericht.de,	including	with	subtitles,	

audio description and in English.

Social media

The	Court	is	using	Twitter	and	YouTube	in	its	public	relations	work.	 

More	information	on	the	Court's	anniversary	celebrations	is	available	at	

www.bundesverfassungsgericht.de/en. 

LED lettering on the court building

While	the	exhibition	cube	was	installed	on	market	square,	the	courtroom	building	was	

adorned	with	LED	lettering.	Running	day	and	night,	the	LED	installation	displayed	the	

most important milestones and decisions of the past 70 years. 

digital event

digital event

LED lettering adorning  
the court building

Event cube in Halle marking the Day of German Unity

Federal Agency for Civic Education: 

school competition

As part of the project “Protecting the 

Basic	Law	–	a	case	for	the	Federal	

Constitutional Court!”, pupils from 

grades 8 to 12 learn about the Court, 

its decisions and fundamental rights.

Federal Agency for Civic Education: online discussions on constitutional law 

Together	with	other	guests,	five	Justices	discussed	topics	such	as	human	dignity,	

discrimination,	online	hate	speech,	asylum	law,	and	Europe	in	segments	streamed	 

live on social media.

digital event

J A H

R
E

1951	– 	2021

June- 

September 

June- 

September

Federal Agency for Civic Education:  

participation in educational online segment 

A Federal Constitutional Court Justice took part in the online segment Die Politikstunde 

(Politics Lesson), discussing the question “What is the role of the Federal Consti-

tutional	Court	(and	what	lies	ahead)?”.	Secondary	school	and	first-year	university	

students	could	ask	questions	via	Twitter,	YouTube	and	Facebook.

digital event

17 September

2021/2022 

school year

19 September- 

3 October 

ongoing

ongoing

19 September- 

3 October 

2.0   T H E  CO U R T 2.6   Delegation visits and events

Brokdorf order

14 May 1985 The Court sets aside bans on protests against the construction of 
a nuclear power plant, emphasising the importance of freedom of 
assembly and public opinion in a democratic society. 

https://www.bundesverfassungsgericht.de/DE/70-Jahre/70-Jahre_node.html
www.bundesverfassungsgericht.de
https://www.bundesverfassungsgericht.de/DE/Service/Infothek/Filme/Modul_1a/modul1a.html
https://www.bundesverfassungsgericht.de/DE/Service/Infothek/Filme/Modul_1b/modul1b.html
https://www.bundesverfassungsgericht.de/EN/Service/Infothek/Filme/Modul_1/modul1_node.html
https://twitter.com/BVerfG
https://www.youtube.com/channel/UC9C7gK-8lIB222NM3CNi9Bw
www.bundesverfassungsgericht.de/en
https://twitter.com/BVerfG
https://www.youtube.com/channel/UC9C7gK-8lIB222NM3CNi9Bw
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National delegation visits  
and events in 2021

21st Karlsruher Verfassungsgespräch 

Once again, the Karlsruher Verfassungsgespräch (‘constitutional conversations’ ), 

an	annual	panel	discussion	event,	took	place	without	a	live	audience	and	 

was	streamed	on	the	Internet	as	well	as	shown	on	TV.	Viewers	could	 

submit	their	questions	on	“(Lack	of)	Power	of	the	police	in	constitutional	

democracies” via Facebook. 

Festivities marking the Day of German Unity  

in Halle/Saale 

The Court’s President and Vice-President participated 

in	the	official	ceremony	marking	the	Day	of	German	

Unity on 3 October 2021.

Erna	Scheffler	Prize	award	ceremony	 

at the Federal Constitutional Court

The	Soroptimist	Club	Karlsruhe	awarded	

the	prize	to	two	young	female	scientists	

in a ceremony that took place in the 

courtroom under the patronage of the 

President of the Federal Constitutional 

Court.

Visit to the Bundestag

At the invitation of the President of the Bundestag,  

Justices of the Federal Constitutional Court visited Berlin 

for	a	joint	dinner	to	exchange	views	and	experiences	

with	the	Bundestag	presidium	as	well	as	chairpersons	of	

parliamentary groups and committees.

UnityEXPO in Halle/Saale

To mark the Day of German Unity, the 

UnityEXPO	with	the	theme	“Shaping	our	

future together” took place in the city of 

Halle/Saale.	The	Federal	Constitutional	

Court presented a multimedia exhibition 

in	a	glass	cube	showcasing	the	courtroom	

and	the	Justices’	scarlet	robes	as	well	as	

presenting	video	statements	and	other	films.

Ceremony to mark the change of presidency at the Court

An	official	ceremony	was	held	at	the	Baden	State	Theatre	

in	Karlsruhe	to	bid	farewell	to	former	President	Prof.	Dr.	

Dr.	h.	c.	mult.	Andreas	Voßkuhle,	whose	term	had	ended	

on	22	June	2020,	and	to	officially	welcome	the	new	

President Prof. Dr. Stephan Harbarth, LL.M. (Yale). The 

Federal President gave the ceremonial address. Moreover, 

the	appointment	of	the	new	Vice-President	Prof.	Dr.	Doris	

König and the appointment and end of term of other 

Justices	were	celebrated	(Ceremony marking the change of 

presidency  p. 16).

Visit of the Federal Government

At the invitation of the Federal Chancellor,  

a delegation from the Federal Constitutional Court 

met	with	members	of	the	Federal	Government	in	

Berlin. The visit continued the long-standing  

tradition	of	meetings	between	the	two	institutions.

22 May

3 October

15 October

21 June

19 September- 

3 October

12 November

30 June

digital event

Berlin

Halle (Saale)

Karlsruhe

2.0   T H E  CO U R T 2.6   Delegation visits and events

Judgments on German reunification 

23/24 April 1991
In the context of German reunification, the Court renders two judgments 
finding that the Unification Treaty is constitutional for the most part. 
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International delegation visits  
and events in 2021

XVIII Congress of the Conference of European Constitutional Courts

The Czech Constitutional Court hosted the congress. The President of the  

Federal Constitutional Court gave one of the keynote lectures (International  

perspectives  p. 32).

Online working session with Justices of the Constitutional Court of Austria 

Justices of the Constitutional Court of Austria and of the Federal Constitutional Court discussed the 

protection of fundamental rights in the multi-level system of European courts and the relationship 

between	EU	law	and	domestic	law	in	recent	decisions.

Meeting in Vienna of the German-language constitutional courts,  

the Court of Justice of the European Union and the European Court of Human Rights 

This	meeting	takes	place	every	two	years	and	the	participating	institutions	take	turns	

hosting it. The Courts’ representatives discussed the coexistence of various fundamental 

rights	catalogues	in	the	case-law	of	the	constitutional	and	the	European	courts.	Moreover,	

decisions	on	measures	to	combat	the	pandemic	were	discussed	in	light	of	the	rule	of	law	

and democracy.

Visit of a delegation from the Constitutional Court of Austria 

On the occasion of a delegation visit from the Constitutional Court of Austria, the Justices of the 

two	Courts	discussed	fundamental	rights	protection	in	Europe	and	the	question	of	standing	in	

cases concerning environmental protection.

Visit of a delegation from the Portuguese Constitutional Court

The	topics	discussed	in	the	working	sessions	of	this	visit	included	the	decisions	of	 

both	Courts	on	assisted	suicide,	the	internal	division	of	competences	within	the	 

European Union, and the Federal Constitutional Court’s decision on climate change 

(Federal Climate Change Act  p. 58). 

Visit of a delegation from the Constitutional Court of Lithuania

In the context of the visit of a delegation from the Constitutional Court of Lithuania, the Justices 

discussed restrictions of fundamental rights during the COVID-19 pandemic and the relationship 

between	national	constitutions,	the	European	Convention	on	Human	Rights	and	EU	law.	Furthermore,	

participants	shared	their	experiences	with	the	mechanism	of	the	constitutional	complaint.

Online working session with Justices of the Constitutional Court of Colombia

The	first	bilateral	meeting	between	the	Constitutional	Court	of	Colombia	and	the	

Federal	Constitutional	Court	saw	the	participants	discussing	current	focal	points	of	

their	work.	Topics	addressed	in	the	working	sessions	included	fundamental	rights	

during the pandemic and rights of nature.Visit to the European Court of Human Rights in Strasbourg

At the invitation of the President of the European Court of 

Human Rights, a delegation from the Federal Constitutional 

Court	visited	Strasbourg	to	discuss	case-law	on	the	surveillance	

of foreign telecommunications, assisted suicide and state 

liability for human rights violations.

Visit of a delegation from the French Conseil constitutionnel

A delegation from the French Conseil constitutionnel visited the Federal Constitutional 

Court,	with	the	Justices	of	the	two	Courts	discussing	environmental	protection,	multi-

level cooperation of European courts and the handling of the COVID-19 pandemic.

25 February

11 May

4 July- 

5 July

19 September- 

20 September

18	October- 

19 October 

1 December- 

2 December

27 July

17 June

28	June- 

29 June

digital event

digital event

digital event

Bogotá

Paris

Strasbourg

Karlsruhe
Prague

Vienna

Vilnius

Lisbon

2.0   T H E  CO U R T 2.6   Delegation visits and events

Judgment concerning party financing

9 April 1992 While the state may contribute public funding for political parties, 
the financing of parties must also rely on contributions from their 
members and supporters.
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penness to Europe and the 

world	is	one	of	the	defining	

features	of	the	Basic	Law.	The	Federal	

Constitutional Court, too, embraces 

this notion as it exercises its mandate 

within	the	international	legal	order	

and as part of a global community of 

constitutional courts. The legal envi-

ronment	in	which	the	Federal	Consti-

tutional Court operates comprises 

three	main	bodies	of	law:	In	the	inter-

pretation and application of consti-

tutional law, the Court takes account 

of international law and its guiding 

influence	on	the	domestic	legal	order	

–	which	is	especially	true	for	the	Euro-

pean Convention on Human Rights. 

The	work	of	the	Court	is	furthermore	

informed by EU law,	which	 in	prin-

ciple takes precedence of application 

as	directly	applicable	law	in	Germany	

and shapes domestic legislation on a 

wide	range	of	subject	matters.	

 Over the past decades, the Federal 

Constitutional Court has developed, 

in	 its	 case-law,	 various	 standards	

designed to reconcile and balance the 

German	legal	order	with	international	

law	and	EU	law	to	the	greatest	extent	

possible. This is achieved, inter alia, 

by relying on the principle of the Basic 

Law’s	openness	to	international	and	

European	law	in	the	interpretation	of	

the Constitution. In the Solange II case 

(1986), the Court recognised that the 

European	Communities	(which	have	

now	in	part	been	incorporated	into	the	

European Union) guarantee a level of 

fundamental rights protection that is 

essentially equivalent to that provided 

O

The wording used in the Solange II 
case later served as a model  
for today’s Article 23 of the  
Basic Law, which was inserted into 
the Basic Law upon conclusion of 
the Maastricht Treaty as the  
“Article on Europe”.

by	the	Basic	Law,	not	least	as	a	result	of	

the	case-law	developed	by	the	Court	of	

Justice of the European Union (CJEU). 

In the case Right to be forgotten II 

(2019), the Federal Constitutional 

Court for the first time applied the 

EU Charter of Fundamental Rights as 

the	primary	 standard	 for	 reviewing	

acts of German courts and authori-

ties	in	matters	in	respect	of	which	the	 

applicable	 domestic	 law	 is	 fully	

harmonised	under	EU	law.

 With its decisions, the Federal 

Constitutional Court has time and 

again played a pivotal role regarding 

milestones in the process of European 

integration:	Its	Maastricht judgment 

(1993)	paved	the	way	for	Germany’s	

participation in the establishment of 

the European Union. The Lisbon judg-

ment (2009) declared the German act 

of approval to the Lisbon Treaty and the 

resulting closer integration in the Euro-

pean	Union	to	be	compatible	with	the	

Basic	Law,	while	also	strengthening	

In the 2014 OMT proceedings 
regarding measures taken by 
the European Central Bank, the 
Federal Constitutional Court 
for the first time requested a 
preliminary ruling from the Court 
of Justice of the European Union.

established	case-law,	the	Basic	Law	requires	the	ordinary	

courts in Germany to take into consideration the European 

Convention on Human Rights, as interpreted by the Euro-

pean Court of Human Rights, and to request a preliminary 

ruling from the CJEU if doubts arise as to the interpretation 

of	EU	law.		

 The Federal Constitutional Court monitors European 

and international legal developments and, through its  

decisions, provides impetus for the development of 

common constitutional traditions. By providing translations 

of important decisions and press releases into English, and 

sometimes also into French, the Court seeks to facilitate the 

dissemination	of	its	case-law	beyond	the	German-speaking	

discourse. 

 Moreover, the Federal Constitutional Court takes an active 

role	in	different	multilateral	networks	and	maintains	good	

working	relations	at	bilateral	level	to	foster	the	ongoing	

institutional and professional dialogue	with	the	Court	

of Justice of the European Union, the European Court of 

Human Rights and constitutional courts in other countries. 

There are ample opportunities for exchange as the Justices 

of the Federal Constitutional Court regularly visit their  

counterparts at European and non-European courts and 

tribunals,	or	welcome	delegations	in	Karlsruhe.	In	light	 

of	 the	 pandemic,	 virtual	 formats	 are	 now	 used	more	

frequently for such meetings.

 Actively shaping international dialogue has a long  

tradition	in	Karlsruhe.	Almost	fifty	years	ago,	the	Federal	

Constitutional	Court	was	one	of	 the	co-founders	of	 the	

Conference of European Constitutional Courts,	which	

regularly organises meetings under a rotating presi-

dency.	In	1974,	the	Federal	Constitutional	Court	hosted	the	

II Congress	of	this	Conference	in	the	city	of	Baden-Baden.	

The XVIII Congress, originally planned for 2020, had to 

be postponed due to the pandemic. Thanks to the great 

commitment of the Czech Constitutional Court, that year’s 

host, and the participating courts, the Congress could go 

ahead	in	a	virtual	 format	on	24/25	February	2021.	The	 

President, the Vice-President and other Justices of 

the Federal Constitutional Court took part. President 

Prof. Dr. Stephan Harbarth, LL.M. (Yale), gave one of 

the keynote lectures on the theme “Specifics of the 

national catalogue of human rights of Germany and 

the	 history	 of	 its	 application	 in	 the	 case-law	 of	 the	

Federal Constitutional Court of Germany“. The meeting 

highlighted the paramount importance of promoting  

international cooperation and exchange in Europe,  

especially in light of the pandemic and the challenges 

posed by it.   

XVIII Congress of the Conference of  
European Constitutional Courts held in February 2021

In its issue of 15 October 1974,  
the paper Badische Neueste Nachrichten covers  
the II Congress of the Conference of European  
Constitutional Courts in Baden-Baden

International 
perspectives

parliamentary participation rights at 

the domestic level in EU matters. These 

and many other decisions have given 

specific shape to the constitutional 

framework	underpinning	European	

integration	with	its	impact	on	sover-

eign	powers,	national	structures	and	

institutions. It falls to the Federal 

Constitutional Court to safeguard the 

inviolable	core	of	the	Basic	Law	–	the	

constitutional identity – enshrined in 

the eternity clause (Art. 79(3) of the 

Basic	 Law)	and	 to	protect	essential	

national competences, ensuring that 

these constitutional values and inter-

ests are not undermined in the context 

of European integration.

	 Affirming	the	multi-level coopera-

tion of European courts (Europäischer 

Gerichtsverbund) in the exercise of its 

judicial mandate, the Federal Consti-

tutional Court maintains a cooperative 

relationship	with	the	Court	of	Justice	of	

the European Union and the European 

Court of Human Rights. According to 

2.7   International perspectives2.0   T H E  CO U R T

Second abortion judgment

28 May 1993 The Basic Law requires a general prohibition of abortions to protect unborn life. However, the 
legislator may recognise certain exceptional circumstances under which early abortions can 
be exempted from punishment provided that mandatory counselling is obtained beforehand.
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Should any 
person’s rights 
be violated by

 public authority, 
he may have recourse 

to the courts.

2.0   T H E  CO U R T

Judgment on the Maastricht Treaty

12 October 1993
The Court approves Germany's participation in 
the establishment of the European Union.
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2021 judicial year

The bulk of constitutional complaint 

proceedings	was	as	usual	handled	by	

the	Chambers,	which	concluded	5,221		

proceedings in total. A considerable 

share of the decisions rendered in 

constitutional complaint proceedings 

concerned measures taken to combat 

the pandemic. The Bundestag elections 

also left a mark as the Court recorded 

numerous proceedings on electoral 

matters, including complaints against 

non-recognition as a political party 

(2021 Bundestag elections p. 53). 

Moreover, the Senate proceedings, 

which	 are	more	 comprehensive	 in	

scope and therefore time-consuming, 

also	contributed	significantly	to	the	

Court’s	 high	 workload.	 Selected	 

decisions rendered by the Senates and 

by the Chambers are presented in the 

chapter  Cases (p. 56). 

Despite	 the	 many	 new	 proceed-

ings initiated, the Court managed to 

conclude	more	proceedings	than	were	

recorded	as	new	cases	in	the	Register	

of Proceedings. Thus, the overall 

number of pending proceedings  

could	 be	 brought	 down	 slightly	 to	

under 3,000 proceedings.

In its anniversary year, the Court saw the trend of high case numbers continue, with 5,352 new proceedings  

being recorded in the Register of Proceedings. Constitutional complaints accounted for the vast majority of new 

proceedings (95%), which goes to show that the Federal Constitutional Court remains above all a citizens’ court.  

The	strong	emphasis	on	allowing	unimpeded	individual	access	to	the	Court	is	also	reflected	in	the	total	number	 

of submissions received by the General Register, which recorded 10,265 entries in 2021, as citizens continue to  

seek recourse to the Court in large numbers. 

proceedings pending 
on 1 January 2021

Overview of proceedings for 2021

new	proceedings	brought	
in 2021

proceedings concluded 
in 2021

proceedings pending 
on 31 December 2021

new proceedings concluded proceedings pending proceedings

Number of proceedings over the last ten years

New proceedings brought in 2021 by type of proceedings

constitutional complaints

preliminary injunctions (without principal proceedings, BvQ file reference)

abstract and specific judicial review proceedings

other types of proceedings

3,214

5,352
5,569

2,997

237

5,059

22 34

95%

4%

2,997

5,569
5,352

3.0   STAT I ST I C S 3.1   2021 judicial year

Judgment on foreign deployments of the Bundeswehr

12 July 1994 Foreign deployments of the Federal Armed Forces within a system of 
collective security (such as NATO) are compatible with the Basic Law. 
However, armed deployments require prior approval by the Bundestag.
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 * To make these statistics more informative, 
the annual report will from now on show 
the duration of concluded proceedings, 
rather than the duration of pending 
proceedings (which was used as the point 
of reference in past statistics).up to 1 year up to 2 years up to 3 years more than 3 years

Average duration of proceedings 2012 to 2021*

Breakdown	of	cases	by	type	of	proceedings

 (1) Legal representation
  constitutional complaints lodged with legal 

representation: 1,924 (38%)
  constitutional complaints lodged without 

legal representation: 3,135 (62%)preliminary injunctions

(BvQ file reference  p.	44)

constitutional complaints (1)

(BvR file reference)

electoral complaints 
(BvC file reference)

constitutional disputes 
between	highest	federal	

organs 
(BvE file reference)

review	of	statutes	upon	
application by a 

constitutional organ 
(BvF file reference)

review	of	statutes	upon	
judicial referral 

(BvL file reference)

proceedings pending on 1 January 2021 new proceedings

concluded proceedings proceedings pending on 31 December 2021

Conclusion of proceedings

3,028

5,059

2,828

16
237 240

13

39

22

41

20 22

5 2 1
6

19 20

101102

10 8

24

21
transfers to the 

other Senate

decisions rendered
 by the Senates

61

5,221

decisions 
rendered by the 

Chambers

38
withdrawals of 

applications

201

cases decided 
jointly	with	other	

proceedings

27
concluded in 
other	ways

82%

11%

4%

3%

48,856

6,684

2,517

1,426

3.0   STAT I ST I C S 3.1   2021 judicial year

Crucifix order

16 May 1995 The display of crucifixes in the classrooms of 
compulsory state schools violates the freedom 
of religion of students and their parents.
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Any person may lodge a constitutional 

complaint claiming that their funda-

mental rights or equivalent rights 

have been directly violated by an act 

of public authority. No court fees are 

charged in constitutional complaint 

proceedings, nor do complainants 

have	to	be	represented	by	a	lawyer.	

 When the constitutional complaint 

was	 introduced	 in	1951,	 there	was	

almost no precedent for this type 

of	proceedings.	 The	1849	 Frankfurt	

Constitution (Paulskirchenverfassung) 

was	well	ahead	of	its	time	in	laying	

down	 the	 possibility	 of	 “lodging	 a	

complaint asserting a violation of 

the rights granted to German citizens 

by the Reich	Constitution”.	However,	

since the revolutionary movement  

that gave rise to the Frankfurt  

Constitution	was	ultimately	crushed,	

this constitutional document never 

entered into force. Neither the 

1850 Prussian Constitution, nor 

the 1867 Constitution of the North 

German Confederation, nor the 1919 

Weimar Constitution provided for 

the possibility of lodging individual 

complaints.	 Even	 the	 1949	 Basic	

Law	initially	did	not	include	such	an	

instrument.	Only	when	 the	 Federal	

Constitutional	Court	Act	was	adopted	

in	 1951	 was	 the	 constitutional	

complaint recognised in ordinary  

law	–	and	it	was	not	until	1969	that	it	

was	also	enshrined	in	the	Basic	Law,	 

in	 Art.	 93(1)	 nos.	 4a	 and	 4b.	 The	

possibility of lodging an individual 

complaint distinguishes the Federal 

Constitutional Court from many other 

jurisdictions. It is precisely for this 

reason that it has often served as a 

model	for	other	countries	when	they	

decided to introduce a form of the 

constitutional complaint into their 

judicial systems.

 The Federal Constitutional Court  

had a dual role from the begin-

ning, serving as both a court for 

state matters deciding on disputes 

between	state	organs,	and	a	funda-

mental rights court granting direct 

access to individuals – a right that is 

widely	used	by	citizens.	Constitutional	

complaints make up the vast majority 

of all cases received. 

 The ‘acts of public authority’ chal-

lenged by constitutional complaint 

are for the most part decisions of the 

authorities or the courts, such as judg-

ments or administrative decisions. 

The most common type of consti-

tutional complaint are complaints 

challenging decisions of the ordi-

nary	courts	(known	as	Urteilsverfas-

sungsbeschwerden). Constitutional 

complaints directly challenging legis-

lation	 (known	 as	 Rechtssatzverfas-

sungsbeschwerden) are less common. 

The Court generally only decides on 

a constitutional complaint – i.e. the 

complaint is only ‘admissible’ – if 

all possibilities of legal recourse 

before the ordinary courts have 

been exhausted. It must also appear 

possible that the challenged act is not 

merely	 incompatible	with	ordinary 

law,	 but	 specifically	 in	 breach	 of	 

constitutional	law.

 When the Court receives a consti-

tutional complaint, it first exam-

ines	whether	the	complaint	is	to	be	

admitted for decision. This is generally 

done by one of the Chambers of 

the Federal Constitutional Court. A 

Chamber is made up of three Justices, 

with	one	 Justice	 designated	as	 the	

reporting	Justice,	which	means	that	

this Justice prepares a comprehensive 

report	in	which	they	set	out	the	case	

and make a (draft) proposal as to 

the Chamber’s decision. Determining 

whether	a	constitutional	complaint	

is admitted for decision is not at the 

Court’s	 discretion:	 An	 admissible	 

constitutional complaint must be 

admitted for decision if it has general 

constitutional significance or if 

admitting it is required to enforce 

the complainant’s constitutional 

rights. Therefore, every decision not 

to admit a constitutional complaint 

is preceded by thorough legal ana- 

lysis. Judicial clerks assist the Justices 

with	this	analysis.	Each	constitutional	

complaint	will	 be	 examined	 by	 at	

least	 three	Justices	whose	decision	

in the Chamber must be unanimous. 

If	a	law	is	declared	void	or	a	case	is	

of fundamental importance for other 

reasons, the entire Senate, sitting 

with	eight	Justices,	decides.

The constitutional complaint

The Federal Constitutional Court is a citizens’ court. This role as a court for ordinary people has been cemented by 

one type of proceedings in particular: the constitutional complaint. 
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Constitutional complaint proceedings over the last ten years

new proceedings concluded proceedings pending proceedings

Successful constitutional complaints in relation to the total number 
of constitutional complaint proceedings decided per year

total number of proceedings decided, including cases decided jointly with other proceedings of these successful

average	success	rate	over	the	last	ten	years:	1.85%
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3.0   STAT I ST I C S 3.2   The constitutional complaint

Decision concerning the quote "Soldiers are murderers"

10 October 1995 Using the Tucholsky quote "Soldiers are murderers" in relation to Bundeswehr 
soldiers does not necessarily amount to insult. Freedom of expression and the 
protection of personal honour must be balanced in the individual case.
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 *  of these not admitted for decision by written order
  with reasons:  209 (4.23%)
  with reasons included
  in the operative part:  810 (16.38%)
  without reasons:  3,925 (79.39%)

 * As of 2021, the annual report statistics reflect the number of constitutional 
complaints that challenge proceedings of the supreme federal courts, 
rather than the number of decisions challenged as such. This is done to 
avoid multiple counting of such proceedings.

Where the Chamber’s reasoning for not admitting 
a constitutional complaint for decision is very brief 
(e.g. half a sentence), it is incorporated into the 
operative part of the decision rather than set out in 
separate reasons attached to the order.

Concluded proceedings

Challenged acts of public authority

New proceedings, concluded proceedings and success rates 
for all constitutional complaints directed against court decisions

new proceedings concluded proceedings of these successful

civil courts

criminal courts

administrative courts

social courts

labour courts

finance courts

patent courts

disciplinary courts and 
professional disciplinary tribunals

Land constitutional courts

New proceedings, concluded proceedings and success rates 
for constitutional complaints directed against decisions of the supreme federal courts *

Federal Administrative Court

Federal Social Court

Federal Court of Justice

Federal Finance Court

Federal Labour Court

new proceedings concluded proceedings of these successful

20
transfers to the 

other Senate

decisions rendered
 by the Senates

10
4,999

decisions 
rendered by the 

Chambers*

30
withdrawals of 

complaints

179

cases decided 
jointly	with	other	

proceedings

21
concluded in 
other	ways

4,016
court decisions

other acts  
(municipal authorities)

6

other acts  
(European authorities)

8

omissions on 
the part of the 

legislator

24

other acts  
(highest federal authorities)

317
other general 

challenges

581
laws	and	ordinances	
(challenged directly)

96
other acts  

(Land authorities)

11

1,645   1,599   17

1,141   1,206   29

613   750   11

344   346   1

95   140   0

112   156   1

4   0   0

20   24   0

42   39   0

58   68	  1

144   143   0

359   394   1

55   99   0

62   93   1

3.0   STAT I ST I C S 3.2   The constitutional complaint

Establishment of a press office 

1996 

Decision concerning killings at  
the former inner-German border

24 October 1996 Killings at the former inner-German border of persons fleeing from the German 
Democratic Republic can be punished following reunification although such 
cases were not punished in the German Democratic Republic.
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Preliminary injunction

A preliminary injunction can be issued 

even if no application in principal 

proceedings has been lodged. It is 

sufficient	that	an	application	could	be	

made in the principal proceedings that 

is not inadmissible from the outset 

or clearly unfounded. Such isolated 

preliminary injunction proceed-

ings	receive	their	own	file	reference	

(BvQ). By contrast, if an application 

for a preliminary injunction is lodged 

in relation to a matter that is already 

pending before the Court, it receives 

the	same	file	reference	as	 the	prin-

cipal proceedings. Applications for 

preliminary injunction are most 

common in constitutional complaint  

proceedings (BvR). In pending cases, 

the Court can also issue a preliminary 

injunction	ex	officio	even	if	no	appli-

cation for preliminary injunction has 

been made.

 The Court can issue a preliminary 

injunction if this is urgently required 

to avert severe disadvantage, prevent 

imminent violence or for other 

important reasons in the interest of 

the common good. The standard of 

review	is	thus	different	from	the	one	

used in the principal proceedings. It 

is not the prospects of success in the 

principal proceedings that are deci-

sive; rather, the Court decides on the 

basis of a weighing of consequences:	

The	consequences	that	would	arise	

if	 the	 preliminary	 injunction	were	

not	issued	but	the	application	were	

successful in the principal proceed-

ings	are	weighed	against	the	conse-

quences	 that	 would	 arise	 if	 the	

preliminary	injunction	sought	were	

issued but the application in the prin-

cipal	proceedings	were	unsuccessful.	

	 The	 only	 case	 in	 which	 such	 a	

weighing	 of	 consequences	 is	 not	

required is if the case in the principal 

proceedings is inadmissible from the 

outset or clearly unfounded. In such 

cases, there is no scope for issuing a  

preliminary injunction.

A preliminary injunction serves to provide interim legal protection. As a provisional order, it ensures that the  

subsequent	decision	rendered	in	the	principal	proceedings	is	effective	and	can	be	implemented,	preventing	 

situations that can no longer be reversed. For example, if someone challenges forced eviction from their home,  

the Federal Constitutional Court can provisionally prohibit such eviction.

New	and	concluded	separate	preliminary	injunction	proceedings	(BvQ	file	reference)	in	2021

new	proceedings

concluded proceedings

New	and	concluded	constitutional	complaint	proceedings	(BvR	file	reference)	in	2021

concluded proceedings

new	proceedings

lodged together with application for preliminary injunction

without application for preliminary inunction

Did	you	know?	Each	matter	before	the	Court	is	assigned	a	file	reference.	File	references	are	not	just	random	

numbers but actually contain a lot of information. For instance, one of the proceedings directed against the 

‘federal pandemic emergency brake’ (Decided 2021  p. 74 and Cases in brief 	p.	78)	received	the	file	reference

1 BvR	781/ 21 

 

The	first	digit	(either	1	or	2)	signifies	whether	the	First	Senate	or	the	Second	Senate	is	competent	for	the	proceedings.	

Next,	a	three-letter	combination	designates	the	type	of	proceedings,	for	instance:

BvR:		 constitutional	complaint

BvQ:		 preliminary	injunction	(without	principal	proceedings)

BvE:	 constitutional	dispute	between	highest	federal	organs	or	parties	afforded	similar	status

BvL:	 specific	judicial	review	proceedings	following	a	referral	pursuant	to	Art.	100(1)	of	the	Basic	Law.

The	number	before	the	slash	reflects	the	chronological	order,	regarding	the	same	type	of	proceedings	and	

the	same	judicial	year,	in	which	cases	are	entered	into	the	Register	of	Proceedings.

The	number	after	the	slash	shows	in	which	year	the	proceedings	were	initiated.

In	our	example,	the	file	reference	belongs	to	the	781st	constitutional	complaint	entered	into	

the First Senate’s docket in the Register of Proceedings in 2021.

237

240

3,729 

3,894	 1,286	 79

1,330

lodged together with application for preliminary injunction, separate decision on that application

lodged together with application for preliminary injunction, no separate decision on that application

3.0   STAT I ST I C S 3.3   Perliminary injunction

50th anniversary of the Federal Constitutional Court

7 July 2001
On the occasion of its 50th anniversary, the Court opens its doors, 
inviting the public to celebrations, political cabaret and an exhibition.
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Specific	judicial	review proceedings 

are governed by Art. 100(1) of the 

Basic	Law.	This	 type	of	proceedings	

can be initiated by the ordinary courts, 

for example by criminal or civil courts 

or	by	administrative,	social,	finance	

or labour courts. These proceedings 

are called “specific” because they 

are	always	linked	to	a	specific	legal	

dispute. If a judge, in a case before 

the	ordinary	 courts,	would	have	 to	

apply	a	law	that	they	consider	to	be	

unconstitutional, they may not decide 

on	the	validity	of	the	law	themselves.	

Rather, they must refer the matter to 

the Federal Constitutional Court for a 

decision	as	to	that	law’s	compatibility	

with	the	Basic	Law.	Only	the	Federal	

Constitutional Court can make a 

binding decision declaring an act of 

Parliament unconstitutional. 

	 Another	 type	 of	 judicial	 review	

of statutes takes place in abstract  

judicial review	proceedings,	which	

are	 governed	 by	 Art.	 93(1)	 nos.  2	

and	 2a	 of	 the	 Basic	 Law.	 In	 this	 

type of proceedings, the Federal 

Constitutional Court is called upon to 

decide on the constitutionality of legis-

lation at the request of the Federal 

Government, one quarter of the 

members of the Bundestag or a Land 

government.	In	special	cases,	review	

proceedings may also be initiated by 

the Bundesrat or a Land parliament. 

Abstract	judicial	review	proceedings	

allow	for	a	review	of	legislation	that	

is not triggered by any pending legal 

dispute. Such proceedings do not 

occur	very	often,	but	when	they	do,	

they typically raise very important 

questions.

Judicial review of statutes

In judicial review proceedings, the Federal Constitutional Court is called upon  

to decide whether federal or Land	legislation	is	compatible	with	the	Basic	Law.		

Referring	jurisdictions	in	specific	judicial	review	proceedings	(new	cases	received	in	2021)

Legal provisions found to be unconstitutional over the last ten years
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3.4			Judicial	review	of	statutes3.0   STAT I ST I C S

Judgment concerning the Act on  
Registered Civil Partnerships

17 July 2002 Recognising registered civil partnerships for same-sex couples is 
compatible with the special constitutional protection of marriage 
and the family.
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Many citizens quickly made use of the 

new	possibility	–	unknown		under	the	

Weimar Constitution – to seek funda-

mental rights protection before the 

Federal Constitutional Court. When 

the	Court	began	its	work	in	1951,	it	

immediately	received	its	first	applica-

tions and submissions.

	 But	 how	 could	 the	 new	 Court	

manage	the	many	submissions?	Right	

from	 the	 start,	 submissions	 were	

assigned	to	one	of	three	registers:	the	

General	Register	and	the	two	Registers	

of Proceedings of the First and Second 

Senate. In 1951, the General Register 

recorded	345	submissions,	which	rose	

to	1,408	submissions	in	the	following	

year alone. The number of submis-

sions continued to steadily increase 

thereafter.	The	General	Register	now	

receives about 10,000 submissions 

every	 year,	 while	 another	 2,300 

matters are directly recorded in the 

Registers of Proceedings.

	 All	new	submissions	are	sorted	and	

assigned to one of the three registers 

by	the	senior	legal	officers	in	charge	

of	 processing	 incoming	mail,	 who	

have	 to	be	 ‘fully	qualified	 lawyers’	

(Volljuristen)	 under	 German	 law.	

Constitutional complaints and other 

procedural applications are directly 

recorded in the Register of Proceed-

ings of the competent Senate. Yet in 

some	cases	they	are	first	entered	into	

the General Register, namely if they 

evidently have no prospects of success 

or if the internal allocation of compe-

tence	is	not	straightforward.	

	 So	what	does	the	General	Register	

do?	Firstly,	 it	 records	all	non-proce-

dural submissions. These include 

inquiries regarding pending or 

concluded matters and letters from 

persons sharing opinions,  seeking 

legal information or other forms of 

assistance. All submissions are read 

by	court	staff	and,	where	appropriate,	

receive a response.

 Secondly, the General Register 

sometimes records constitutional 

complaints. Constitutional complaints 

are provisionally entered into the 

General	 Register	 where	 questions	

regarding the allocation of compe-

tence need to be resolved before the 

matter can be assigned internally 

or	 where	 a	 remedial	 action	 (e.g.	

concerning a violation of the right to 

be heard) is pending before the ordi-

nary courts. Until these complaints 

can be transferred to the Register 

of Proceedings, they remain in the 

General Register.

 The General Register serves an 

important	 purpose	 with	 regard	 to	

constitutional complaints that have 

virtually no prospects of success. 

Such cases are handled by the senior 

legal officers heading the General 

Register,	who	 again	must	 be	 ‘fully	

qualified	lawyers’.	They	will	notify the 

complainant of the Court’s preliminary 

assessment regarding the prospects of 

success (or lack thereof). Before the 

senior legal officers conclude their 

assessment,	the	files	are	prepared	and	

reviewed	by	court	staff	with	special	

legal training (Rechtspfleger) (The 

Court’s staff  	p.	18),	who	determine	

whether	 the	complainant	evidently	

failed to respect the statutory time 

limit, to exhaust other legal reme-

dies	or	to	sufficiently	substantiate	the	

asserted fundamental rights viola-

tions.	The	reasons	why	the	constitu-

tional	complaint	is	without	prospects	

of success are then communicated to 

the	complainant.	 If	 they	wish	 to	go	

ahead and request a judicial deci-

sion, the matter is transferred to the 

Register of Proceedings and assigned 

to	 the	competent	Senate.	However,	

after being informed about the lack of 

prospects, about half of complainants 

refrain from requesting a judicial deci-

sion.	In	that	case,	the	files	are	stored	in	

the	General	Register	for	another	five	

years and then destroyed.

 In handling the preliminary assess-

ment	of	incoming	cases	as	well	as	the	

information provided to complainants, 

the General Register plays a crucial 

role in managing the Court’s caseload, 

as	the	statistics	overleaf*	show:

Work of the General Register

 * These statistics on the General Register do not reflect constitutional complaints and other procedural applications that have been 
directly entered into the Register of Proceedings without being first recorded in the General Register. In 2021, these were 2,277 
matters in total.

 ** The actual number of individual submissions received may be higher. This is because since May 2021, all submissions received via 
email or via the contact form on the Court's website are registered under the same (blanket) file reference assigned once a day if 
they merely contain personal comments or opinions that require no further processing.
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Submissions	received	by	the	General	Register	in	2021	–	10,265	in	total,	of	these:

other correspondence, in particular statements of opinion**

constitutional complaints and other procedural applications 
remaining in the General Register*

inquiries concerning decisions of the Federal Constitutional 
Court as well as pending or concluded proceedings

constitutional complaints and other procedural applications 
transferred to the Register of Proceedings*

Submissions received by the General Register from 2012 to 2021

constitutional complaints and other procedural 
applications transferred to the Register of Proceedings*

inquiries concerning decisions of the Federal Constitutional 
Court as well as pending or concluded proceedings

constitutional complaints and other procedural
applications remaining in the General Register*

other correspondence, in particular statements of opinion**

The constitutional complaint ( 	p.	40)	affords	citizens	direct	access	to	the	Federal	Constitutional	Court	since	1951	–	

which can by no means be taken for granted from a historical and international perspective. 
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9,339

10,251 10,265

3.0   STAT I ST I C S 3.5   The General Register

The statutory authorisation to shoot down passenger aircraft intended to be used in 
terrorist attacks is unconstitutional. The fundamental right to life and the guarantee of 
human dignity preclude the state from authorising the killing of innocent bystanders.Judgment on the Aviation Security Act

15 February 2006 
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Development of the Court’s caseload since its establishment

Overall statistical trends since 1951

Proceedings brought since 1951

Proceedings concluded since 1951

245,310
constitutional complaints

380
constitutional	disputes	between	

highest federal organs

218
other types of 
proceedings

469
electoral complaints3,977

judicial	review
proceedings

4,011
preliminary injunctions 

(without	principal	proceedings,	
BvQ file reference)

proceedings for the prohibition 
of	political	parties/exclusion	

from state funding

10

242,482
constitutional complaints

353
constitutional	disputes	between	

highest federal organs

218
other types of proceedings

449
electoral complaints3,869

judicial	review	
proceedings

3,998
preliminary injunctions 

(without	principal
proceedings, BvQ

file reference)

proceedings for the prohibition 
of	political	parties/exclusion	

from state funding

9

1951

5,352
5,569

new proceedings concluded proceedings * In 1973, the Court recorded 1,735 parallel proceedings concerning  
the same subject matter (stability surcharge on certain taxes).

*

Total number of proceedings since the establishment of the Court (September 1951)

254,375
proceedings brought

251,378
proceedings concluded

3.0   STAT I ST I C S   3.6   Overall statistical trends since 1951

Files of the very first Organstreit  
(dispute between constitutional organs)

Judgment on the Lisbon Treaty

30 June 2009 Germany may approve the reforms to the EU laid down in the Lisbon Treaty. 
However, there are limits to further European integration, and parliamentary 
participation rights at the domestic level must be strengthened.
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A r t . 	 3 8 ( 1 ) 	 f i r s t 	 s e n t e n c e 	 o f 	 t h e 	 B a s i c 	 L a w

Members of the 
German Bundestag 

shall be elected in general, 
direct, free, equal and 

secret elections. 

2021 Bundestag elections

In a democracy, elections are of paramount importance. Which parties  

can participate in Bundestag elections? How are seats distributed in 

Parliament? During this past election year, the Federal Constitutional 

 Court addressed these and other questions. 

he principle of democracy is 

a cornerstone of our Consti-

tution. It is elections that confer the 

necessary democratic legitimation 

for	the	exercise	of	state	power.	The	

Bundestag is Germany’s national 

Parliament. Its members are elected 

every	four	years,	with	the	last	elections	

held on 26 September 2021. 

 The Federal Constitutional Court 

decided several cases related to the 

participation in the elections of polit-

ical parties. One such case concerned 

statutory quorums for supporting 

signatures. Parties that have not 

been represented in Parliament at 

federal or Land level during the current  

electoral term may only participate in 

Bundestag elections if they present a 

certain number of supporting signa-

tures.	Two	smaller	parties	challenged	

the legislator’s failure to suspend 

or	at	 least	 lower	 these	quorums	 in	

view	of	 the	changed	circumstances	

arising from the COVID-19 pandemic, 

claiming that the legislative inaction 

violated their right to equal oppor-

tunities. The Federal Constitutional 

Court dismissed their applications as 

inadmissible on the grounds that they 

were	not	sufficiently	substantiated.	At	

the same time, the Court stressed the 

legislator’s	duty	to	review	the	appli-

cable	framework:	Signature	quorums	

can	be	 justified	 in	 electoral	 law	as	

they ensure that only serious candi-

dates	stand	for	election.	However,	the	

pandemic-related contact restrictions 

may have made it more difficult to 

collect supporting signatures in the 

usual	ways	(canvassing,	information	

booths, rallies etc.). Therefore, the 

legislator must assess if the circum-

stances of political communication 

have changed to such an extent 

that	 the	 law	 needs	 to	 be	 adapted.	

Following	this	decision	and	before	the	

2021 Bundestag elections, the federal 

legislator examined the electoral 

framework	and	ultimately	amended	

the provisions on supporting signa-

tures in light of the pandemic.

 Moreover, the Federal Constitutional 

Court decided 20 complaints against 

non-recognition as a political party 

that	were	lodged	following	decisions	

of the Federal Electoral Committee. 

Parties may only present candidates 

in Bundestag elections if they give 

notice of their intent to participate 

before	the	electoral	cut-off	date	and	

if they are formally recognised as  

political parties by the Federal  

Electoral Committee. This process is 

not	 about	 a	 substantive	 review	 of	

party manifestos but merely serves to 

ensure that the association in ques-

tion is serious in its intent to partici-

pate in the formation of the political 

will	 of	 the	 people.	 15	 complaints	

against non-recognition received  

by the Federal Constitutional Court 

were	 already	 inadmissible	 (for	

instance because they had not been 

lodged in due form and time). Four 

complaints	were	unfounded:	Some	of	

Art. 38(1) and (2) of the Basic Law 

guarantees all citizens from the 

age of 18 the right to vote and to 

stand for election. The Constitution 

also recognises the special status 

of political parties as intermedi-

aries participating in the formation 

of the political will of the people 

(Art. 21 (1) of the Basic Law).

4.1			2021	Bundestag elections

T

Judgment concerning benefits paid under the Second 
Book of the Code of Social Law ("Hartz IV")

9 February 2010 The fundamental right to the guarantee of an existential 
minimum in accordance with human dignity requires that 
benefits paid to cover a person’s basic needs must be deter-
mined based on a realistic and comprehensible assessment. 
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Mindful also of its 
responsibility towards 

future generations, 
the state shall protect 

the natural foundations 
of life and animals 
by legislation and, 

in accordance with law 
and justice, by executive 

and judicial action, 
all within the framework 

of the constitutional order.

A r t . 	 2 0 a 	 o f 	 t h e 	 B a s i c 	 L a w

Overhang mandates arise 
whenever a party wins more 
constituency seats (first vote) 
than it is entitled to by its share 
of second votes. Since 2013, 
balance seats are created for 
other parties to ensure that the 
distribution of seats remains 
proportional to the second votes 
cast despite the occurrence of 
overhang mandates (system of 
proportional representation).

the associations had been too late in 

giving notice of their intent to partici-

pate in the elections. One association 

was	 not	 recognised	 as	 a	 political	

party	because	it	had	not	shown	any	 

significant	activity	in	the	public	realm	

and lacked viable organisational  

structures.

 By contrast, the complaint against 

non-recognition lodged by the  

Deutsche Kommunistische Partei (DKP) 

was	successful.	The	Federal	Electoral	

Committee had refused to recognise 

the DKP as a political party on the 

grounds that it had not submitted 

proper financial reports regarding 

its funds and donations. The Federal 

Constitutional	Court	disagreed:	The	

DKP had in fact submitted reports 

that	satisfied	minimum	requirements,	

albeit	with	 some	 delay.	 This	 delay	

by	 itself	does	not	provide	sufficient	

grounds for not recognising the group 

as a political party. Rather, it must 

be determined in an overall assess-

ment whether	factual	circumstances	

indicate that an association seriously 

intends to participate in the forma-

tion	of	the	political	will	of	the	people.	

The DKP meets this requirement. It 

has viable organisational structures 

and has regularly participated in 

Bundestag, Landtag and European 

elections in the past. Furthermore, its 

membership and its public activities 

(e.g. demonstrations and rallies) as 

well	as	 its	digital	activities	 support	 

the assumption that the DKP is serious 

in pursuing its political agenda. 

 The distribution of seats in 

the Bundestag	 was	 another	 issue	

contested before the Federal  

Constitutional Court. An application  

for   preliminary injunction	 (p.	46)	

lodged	 together	 with	 an	 appli-

cation for the abstract   judicial 

review of statutes	(p.	44)	challenged	

amendments to the Federal Elec-

tions Act concerning the calculation 

of balance seats compensating for 

overhang mandates. The applicants 

sought a suspension of the amended  

framework	 before	 the	 Bundestag 

elections. In the preliminary injunc-

tion proceedings, the Federal Consti-

tutional Court held that the outcome 

of the principal proceedings cannot 

yet	be	 foreseen:	 It	 cannot	be	 ruled	

out	 that	 the	new	procedure	 for	 the	

distribution of seats violates the prin-

ciples	of	equal	suffrage	and	of	equal	

opportunities for political parties as 

well	as	the	requirement	of	specificity.	

Moreover, the entire procedure might 

have reached a level of complexity 

that makes it impossible for voters 

to	understand	how	the	distribution	

of seats actually takes place. Yet the 

final	determination	of	whether	these	

constitutional concerns prevail must 

be	 left	 to	 a	 comprehensive	 review	

in the principal proceedings. In the 

meantime, the Court rejected the 

application to provisionally suspend 

the challenged provisions on the 

basis of a weighing of consequences. 

Allowing	the	challenged	provisions	

to be applied in the elections (even 

though they might prove to be  

unconstitutional)	 would	 adversely	

affect	 the	 elections,	 but	 so	 would	

suspending the provisions (even 

though they might prove to be consti-

tutional),	without	the	adverse	conse-

quences	in	one	scenario	outweighing	

the ones in the other scenario. 

Therefore, the provisional suspen-

sion sought by the applicants could 

ultimately	not	be	justified	given	that	

it	would	have	amounted	to	a	serious	

encroachment upon legislative 

powers.

 In a separate application for 

 preliminary injunction, the party 

Der III.  Weg sought to unblock a 

Facebook page until the official 

election results had been deter-

mined. The Court dismissed the 

application	 as	 inadmissible:	 the	 

applicant	party	was	not	 the	owner	

of the blocked Facebook page and 

failed	to	sufficiently	demonstrate	why	

it could have claims against Facebook 

nonetheless. 

 Several citizens lodged consti-

tutional complaints prior to the 

elections. They challenged, for 

instance,	 images	 shown	 on	 an	 

election poster and the voting age 

of	 18	 (which	 is	 laid	 down	 in	 the	

Basic	 Law).	 The	 complaints	 were	

unsuccessful in the aforementioned 

cases because the complainants did 

not provide sufficient reasons (The  

constitutional complaint 		p.	40).	

	 Experience	shows	that	the	Federal	

Constitutional	Court	will	most	likely	

have to decide many electoral 

complaints after the elections. Elec-

toral complaints are a special type  

of proceedings that lets applicants 

challenge specific electoral errors 

after the conclusion of elections. These 

applications	 are	 first	 reviewed	 by	 

the Bundestag, and the decisions by 

the Bundestag can then be challenged 

before the Federal Constitutional 

Court.  

4.1			2021	Bundestag elections

Judgment concerning preventive detention 

4 May 2011 The preventive detention of dangerous criminals in its current form 
is unconstitutional and must be fundamentally revised. When doing 
so, the legislator must take into consideration the ECtHR's case-law.
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The Federal Constitutional Court 

rejected an application lodged by 

several opposition groups in the 

Bundestag, holding that the Federal 

Government may, in exceptional 

cases, refuse to reveal the identity 

of an informant’s handler for the 

purpose of their witness examina-

tion by a parliamentary committee 

of inquiry.  

On the evening of 19 December 

2016, an Islamist attack on a Berlin 

Christmas	market	left	twelve	people	

dead and many more (seriously) 

injured.	Following	this	attack,	public	

discussion raised concerns about 

potential shortcomings on the part 

of the security authorities and about 

whether	the	attack	could	have	been	

prevented. To investigate these ques-

tions, the Bundestag established a 

committee of inquiry in March 2018. 

 Shortly thereafter, it emerged 

that	the	Federal	Office	for	the	Protec-

tion of the Constitution (domestic 

intelligence	 service)	 worked	 with	

at least one confidential	 informant 

at a mosque regularly visited by 

A committee of inquiry is a 
parliamentary oversight  
mechanism that serves to  
investigate institutional 
shortcomings or individual 
misconduct in the public sector. 
The Bundestag establishes a 
committee of inquiry when at 
least a quarter of its members 
file a motion to this effect 
(Art. 44(1) first sentence of the 
Basic Law). All parliamentary 
groups are represented on the 
committee in proportion to 
their number of seats in the 
Bundestag.

Confidential informants are 
individuals who cooperate with 
the security authorities, covertly 
passing on information from the 
milieu under surveillance. One 
of the agencies making use of 
informants is the Federal Office 
for the Protection of the  
Constitution – the German 
domestic intelligence service.  
It collects and evaluates infor-
mation on extremist and terrorist 
groups and on activities of 
foreign intelligence services.

Committee of inquiry  
regarding the Berlin 
Christmas market attack

Second Senate

File	reference	2	BvE	4/18

Press Release of 3 February 2021

the perpetrator of the attack. The 

committee of inquiry requested that 

the competent Federal Ministry reveal 

the	identity	of	the	staff	member	who	

handled	the	confidential	informant	

in question, in order to summon 

them	 as	 a	 witness.	 The	 ministry	

refused to name the informant’s 

handler, stating that revealing the 

identity	of	the	handler	and	allowing	

their	 witness	 examination	 on	 the	

committee	of	 inquiry	would	create	

a considerable risk of exposure for 

the informant in question, and thus 

pose a threat to their life and limb. 

According to the ministry, providing 

the requested information could also 

have considerable adverse effects 

on	the	work	and	functioning	of	the	

intelligence services, given the risk 

that the informant in question and 

other informants might terminate 

their	cooperation	with	 the	security	

authorities.

 In its order of 16 December 2020, 

the Federal Constitutional Court held 

that committees of inquiry have 

a significant information interest 

when	it	comes	to	the	cooperation	of	

intelligence	services	with	confidential	

informants. Parliamentary oversight 

of the intelligence services is of para-

mount importance given the covert 

way	in	which	the	intelligence	services	

operate and the resulting risks of 

irregularities. Therefore, a committee 

of inquiry may in principle summon 

and	question	staff	from	the	Govern-

ment’s sphere of responsibility.

	 However,	 Parliament’s	 right	 of	

inquiry and its right to take evidence 

are subject to limitations arising from 

constitutional	 law.	 One	 such	 limi-

tation is the interest in the proper 

functioning of the intelligence 

services,	which	rely	on	confidential	

informants.	When	cooperating	with	

intelligence services, informants are 

exposed to considerable risks. They 

are	only	willing	to	take	such	risks	if	

they	can	trust	that	their	identity	will	

not	be	 revealed.	 If	 a	 staff	member	

of the domestic intelligence service 

who	 is	directly	 responsible	 for	 the	

informant	is	questioned	as	a	witness	

by a parliamentary committee, the 

informant could subjectively perceive 

this as going back on assurances 

of	confidentiality	given	to	them.	 In	

special circumstances, this subjective 

perception alone can result in the 

informant terminating their coopera-

tion, even if the committee of inquiry 

has taken measures protecting the 

security of information that largely 

rule out the risk of exposure. More-

over, other active informants may 

Decided 2021
In 2021, the Federal Constitutional Court rendered 61 Senate decisions, 
some of which are presented in this chapter.

decide to end their cooperation and 

the	recruitment	of	new	informants	

might	become	more	difficult.	In	such	

cases,	where	the	proper	functioning	

of the intelligence services in certain 

circles can only be guaranteed by 

assurances of unconditional confi-

dentiality that must be honoured by 

the authorities, the Federal Govern-

ment	may	refuse	to	cooperate	with	

a committee of inquiry in the exam-

ination of a handler, on the basis of 

imperative reasons arising from the 

security interests of the state. The 

Government must provide specific 

reasons beforehand, substantiating 

the existence of special circumstances 

that can justify the granting and 

honouring	of	unconditional	confiden-

tiality assurances. 

 In the present case, the Court 

recognised the existence of such 

special circumstances because 

the informant had operated, and 

continues to operate, in Islamist 

terrorist circles that conspire against 

the state and are extremely violent. 

If exposed, informants and poten-

tially their families face immediate 

dangers to their life, limb and liberty. 

For this reason, these informants must 

be considered particularly vulner-

able and may require unconditional 

confidentiality	protection.	That	is	why	

the Court concluded that the Federal 

Government’s	refusal	was	justified	in	

the present case.

In his dissenting opinion, Justice 

Müller	disagreed	with	these	findings,	

arguing that the Senate majority 

accords	too	much	significance	to	the	

intelligence service’s secrecy inter-

ests.	In	his	view,	the	Court	presumes,	

without	 any	 evidence,	 that	 the	

witness	examination	would	result	in	

a loss of the informant as an intelli-

gence	source	and	would	make	 the	

recruitment	of	new	informants	more	

difficult.	Justice	Müller	stated	that	the	

Federal Government had not demon-

strated in a comprehensible and plau-

sible manner that this is a real risk. On 

the basis of the required balancing of 

Parliament’s right of inquiry against 

the state’s interest in maintaining the 

proper functioning of the intelligence 

services, the Court should have found 

against the respondents because no 

conflicting	imperative	reasons	arising	

from the security interests of the state 

were	evident.	Therefore,	the	respond-

ents	 would	 have	 been	 obliged	 to	

reveal the identity of the informant’s 

handler to the committee of inquiry, 

allowing	for	their	examination	as	a	

witness.	According	to	Justice	Müller,	

rejecting the application entails the 

risk that large parts of parliamentary 

oversight could essentially be abol-

ished	when	 it	 comes	 to	 the	use	of	

confidential	 informants	in	clandes-

tine and violent extremist circles.   

4.0			C A S E S 4.2			Decided	2021

Renovation of the court building

July 2011 - September 2014 After more than 40 years, the court building is in need of 
renovation. During the renovations, the seat of the Court is 
moved to Karlsruhe's Waldstadt district.
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The	Basic	Law	obliges	the	state	to	take	climate	action	

and combat global warming caused by human activity. 

The burden to achieve the necessary transition to climate 

neutrality	in	time	must	not	be	offloaded	one-sidedly	

onto future generations. 

The	Federal	Climate	Change	Act,	which	entered	into	force	

in	2019,	serves	to	combat	the	effects	of	global	climate	

change. For its central purpose, the Climate Change Act 

refers	to	the	obligation	laid	down	in	the	Paris Agreement 

to limit the increase in the global average temperature to 

well	below	2°C	and	preferably	to	1.5°C	above	preindustrial	

levels. The 2019 Act aims to achieve climate neutrality by 

2050. It provides that, by 2030, greenhouse gas emis-

sions	must	be	reduced	by	at	least	55%	compared	to	1990	

levels.	For	periods	until	2030,	the	Act	fixes	specific	emis-

sion amounts that may be released annually in Germany. 

Beyond 2030, the Act does not contain any such provi-

sions, nor does it provide for interim targets. Rather, the 

Act leaves all further action to be decided by the Federal 

Government	without	making	any	procedural	or	substan-

tive	determinations	as	to	how	the	reduction	pathway	is	

to be adjusted.

 Several persons lodged constitutional complaints, 

claiming	that	Germany	is	failing	to	take	sufficient	climate	

action. 

	 By	order	of	24	March	2021,	the	Federal	Constitutional	

Court held that the Climate Change Act violates the funda-

mental	freedoms	of	the	complainants,	some	of	whom	

are still very young. A violation arises because the legis-

lator	irreversibly	offloads	major	burdens	associated	with	

achieving the necessary emission reductions onto periods 

after	2030,	while	failing	to	take	measures	mitigating	the	

risk	that	this	will	 lead	to	extremely	onerous	reduction	

burdens for future generations. 

 Art.	20a	of	the	Basic	Law obliges the state to take climate 

action,	with	the	aim	of	achieving	climate	neutrality.	The	

legislator	has	permissibly	specified	this	constitutional 

obligation to take climate action by formulating the goal 

that the increase in the global average temperature be 

limited	to	well	below	2°C	and	preferably	to	1.5°C	(“Paris	

target”).	If	global	warming	is	to	remain	within	this	target,	

the concentration of CO2 in the Earth’s atmosphere must not 

rise above a certain level (‘CO2 budget’). Moreover, Art. 2(2) 

The Paris Agreement is an international treaty 
that was adopted at the UN Climate Change 
Conference in Paris on 12 December 2015.  
It was signed by all parties to the United 
Nations Framework Convention on Climate 
Change (UNFCCC), which at the time comprised 
195 states and the European Union. Upon 
being ratified by a parliamentary act of 
approval, the Paris Agreement became  
binding and applicable law in Germany.  
The Paris Agreement itself does not specify  
any greenhouse gas reduction quotas or  
emission ceilings but leaves it to the  
contracting parties to determine the measures 
required to achieve the climate target.

Art. 20a of the Basic Law, which was inserted by  
constitutional amendment in 1994, reads:

Mindful also of its responsibility towards future  
generations, the state shall protect the natural  
foundations of life and animals by legislation and,  
in accordance with law and justice, by executive and 
judicial action, all within the framework of the  
constitutional order.

Federal Climate  
Change Act

First Senate

File	reference	1	BvR	2656/18	inter	alia

Press Release of 29 April 2021

first	sentence	of	the	Basic	Law	gives	

rise to duties of protection. These 

encompass the state’s duty to protect 

life and health against the risks posed 

by climate change such as climate- 

related	 extreme	 weather	 events	 

(e.g.	heat	waves,	forest	fires,	storms	

and floods). Similarly, the funda-

mental	right	to	property	(Art.	14(1)	

of	the	Basic	Law)	also	imposes	a	duty	

of protection on the state regarding, 

for	 instance,	privately	owned	 land	

or agricultural areas threatened by 

rising sea levels or droughts. 

 In the case at hand, the Federal 

Constitutional Court held that the 

2019 Climate Change Act violates 

neither the constitutional obligation 

to take climate action nor the duties  

of protection arising from funda-

mental rights. When it comes to 

fulfilling	its	constitutional	mandate	 

of protection, the legislator is 

afforded	wide	 latitude.	 The	 legis-

lator only violates its constitutional 

duties in this regard if the protection 

strategy	 pursued	 were	 not	 aimed	

at achieving climate neutrality or if 

it	were	 completely	 inadequate	 for	

other reasons (for instance if the 

legislator chose to simply let climate 

change run its course). The Climate 

Change Act does not fall short of these 

standards. 

 Yet the challenged Act does violate 

fundamental rights in that the legis-

lator	offloads	the	burden	associated	

with	 the	 necessary	 climate	 action	

onto the future. In this respect, the 

legislator failed to put in place 

sufficient	safeguards	to	ensure	that	

future generations – including those 

complainants that are still very young 

– are not disproportionately deprived 

of their freedoms.  

 It is true that the obligation to take 

climate action does not take absolute 

precedence but must be balanced – 

now	and	in	the	future	–	against	other	

constitutionally protected interests. 

Yet the more climate change inten-

sifies,	 the	 more	 weight	 must	 be	

accorded to the interest in climate 

action in this balancing of interests. 

This also means that more, and more 

severe, fundamental rights interfer-

ences	could	be	justified	under	consti-

tutional	law	in	order	to	still	achieve	

the formulated climate target. As 

things currently stand, greenhouse 

gas emissions contribute to global 

warming	in	a	manner	that	is	largely	

irreversible. For future generations, 

the possibility of exercising funda-

mental freedoms that directly or 

indirectly	 cause	 emissions	 would	

be increasingly curtailed. It is there-

fore incumbent upon the legislator 

to initiate the transition to climate 

neutrality in a timely manner. To this 

end, the remaining CO2 budget must 

not be depleted too quickly. Treating 

our natural resources and founda-

tions	of	 life	with	 care,	 as	 required	

under	 Art.	 20a	 of	 the	 Basic	 Law,	

implies	that	we	must	not	leave	them	

in such condition that future genera-

tions	would	be	forced	to	live	radically	

austere lives.

 The 2019 Climate Change Act does 

not give sufficient effect to these 

constitutional requirements. The 

challenged	Act	irreversibly	offloads	

major emission reduction burdens 

onto periods after 2030. From 2031, 

increasingly drastic and urgent restric-

tions	would	thus	become	necessary	if	

the Paris target is still to be achieved. 

Practically all forms of freedom could 

potentially be affected because at 

present virtually all aspects of human 

life are tied to problematic sources 

of emissions (combustion engines 

in transport, electricity, residential 

heating). To mitigate the loss of 

freedom that threatens future gener-

ations,	the	legislator	must	act	now:	it	

must	adopt	a	regulatory	framework	

that provides direction and creates 

a	sufficient	degree	of	 research	and	

development	urgency	as	well	as	plan-

ning certainty for the necessary trans-

formation process. In this respect, the 

legislator	must	specify	how	emission	

reductions are to be achieved beyond 

2030.	 To	 this	 end,	 new	 legislation	

must be enacted by the end of 2022. 

 In its decision, the Federal Consti-

tutional Court also addressed the 

international dimension of climate 

action:	 As	 a	 global	 phenomenon,	

climate change cannot be tackled by 

one state alone but requires interna-

tional coordination. Germany cannot 

evade its responsibility by pointing 

to greenhouse gas emissions in 

other states. While no state can stop 

climate	change	on	its	own,	halting	

global	warming	 is	 only	 possible	 if	

all states commit to climate action. 

The obligation to take climate action 

thus compels the state to actually take 

measures	to	that	effect.   

4.0			C A S E S 4.2			Decided	2021

Judgment on benefits for asylum seekers

18 July 2012
The statutory design of benefits for asylum seekers violates the fundamental 
right to an existential minimum in accordance with human dignity.  
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In	January	2020,	the	Berlin	legislative	

assembly adopted the Act Governing 

the Rent Cap for Residential Prem-

ises	in	Berlin	(“Berlin	Rent	Cap”).	The	

Land	Berlin	had	passed	this	legisla-

tion with the aim of curbing rising 

rents and ensuring the availability of 

affordable	housing	because	it	consid-

ered the rent cap laid out in federal 

law, in the provisions of the Civil Code,  

to be insufficient. The Federal  

Constitutional Court declared the 

Berlin	 Rent	 Cap	 Act	 void	 on	 the	

grounds that the Land	Berlin	lacked	

legislative competence.

The Berlin Rent Cap entered into force 

in February 2020 and has three key 

components:	A	rent freeze that essen-

tially froze rents at the levels in place 

on	the	cut-off	date	(18	June	2019);	a	

rent ceiling for reletting also based 

on	cut-off	date	rent	levels	(this	ceiling	

applies regardless of location but 

allows	limited	exceptions	regarding	

building-related or fittings-related 

surcharges and regarding certain 

expenses	 for	modernisation	works	

that may be passed on to tenants); 

and a ban on excessive rents,	which	in	

part led to rent reductions for existing 

leases.	New	buildings	that	had	been	

ready	 for	 their	first	occupancy	 from	 

1	January	2014	were	exempted	from	

the rent cap regime.

	 248	members	 of	 the	 Bundestag, 

from	the	parliamentary	groups	CDU/

CSU and FDP, initiated abstract judicial 

review	 proceedings,	 while	 several	

civil	courts	made	referrals	for	specific	

judicial	review	proceedings	(Judicial 

review of statutes  	 p.	 46)	 on	 the	

In the allocation of competences, 
the Basic Law distinguishes in 
particular between exclusive and 
concurrent legislative powers. 
Only the Federation may legislate 
on the matters of exclusive 
competence listed in the  
catalogue of Art. 73 of the  
Basic Law.

grounds that the Land	Berlin	was	not	

competent to pass the legislation in 

question. 

 By order of 25 March 2021, the 

Federal Constitutional Court stressed 

that shared legislative competences 

for the same matter are generally alien 

to	the	Basic	Law	as	in	principle	either	

the Federation or the Länder have 

competence to legislate on a given 

matter.

 This also holds true for the category 

of so-called concurrent legislative 

competences:	 the	 Länder can only 

exercise these legislative compe-

tences ‘so long as and to the extent 

that’ the Federation does not exercise 

its concurrent competence. Where the 

federal legislator does exercise the 

competence	in	question,	federal	law	

has a precluding	effect	which	renders	

void existing legislation enacted by 

the Länder and bars the adoption of 

future Land	 laws	on	the	same	legis-

lative subject matter. This preclusion 

of competence takes effect only if 

and to the extent that the Federation 

exhaustively legislated on the matter 

in question or intended to do so. 

	 The	Basic	Law	lists	‘civil	law’,	which	

includes	tenancy	law,	as	a	matter	of	

concurrent legislative competence (cf. 

Art.	74(1)	no.	1	of	the	Basic	Law).	In	the	

present	case,	it	was	therefore	decisive	

whether	 the	 Berlin	 Rent	 Cap	 could	

be	qualified	as	a	matter	of	 tenancy	

law	and	whether	the	Federation	had	

already legislated exhaustively on that 

specific	matter	by	 laying	down	rent	

cap provisions in the Civil Code. 

 The Federal Constitutional Court 

answered	 both	 questions	 in	 the	 

The federal rent cap essentially 
makes the reletting of existing 
rental properties in areas with 
tight housing markets subject 
to rent control restrictions: the 
rent charged may not exceed by 
more than 10% the ‘reference rent 
customary in the locality’, i.e. the 
local rent average, which is usually 
determined by a table of repre-
sentative rents from that area.

affirmative:	 Legal	 provisions	

governing the amount of residen-

tial rent that may be charged on the 

private housing market (non-subsi-

dised	housing)	fall	within	the	concur-

rent legislative competence for ‘civil 

law’.	Since	its	entry	into	force	in	1900,	

the	Civil	Code,	as	a	federal	 law,	has	

contained	provisions	on	tenancy	law;	

in	the	last	two	decades,	the	federal	

legislator has added provisions specif-

ically governing the amount of rent 

that may be charged. In 2015, federal 

rent cap	provisions	were	inserted	into	

the Civil Code (§§ 556d ff.) for the 

first time. The Federation has since 

amended	this	statutory	regime,	with	

detailed and in part quite compre-

hensive provisions, aiming to strike 

a	fair	balance	between	the	interests	

of tenants and landlords and to cool 

rising rents in heated housing markets. 

The provisions in question have thus 

been revised frequently and exten-

sively,	which	shows	that	the	federal	

legislator intended the statutory 

regime to be exhaustive. 

It	follows	that	both	the	Berlin	Rent	Cap	

and the federal rent cap provisions 

laid	down	in	the	Civil	Code	essentially	

govern	the	same	matter:	the	protec-

tion of tenants from excessive rents. As 

the	Berlin	Rent	Cap	effectively	intro-

duces a parallel rent control frame-

work at the level of Land legislation, 

it	is	barred	by	the	precluding	effect	of	

federal	law,	which	in	this	case	arises	

from	the	provisions	laid	down	in	the	

Civil Code.   

4.0			C A S E S 4.2			Decided	2021

Judgment concerning the European Stability Mechanism

12 September 2012 
Subject to certain conditions (limitation of liability), Germany's participation 
in the 'euro rescue package' is compatible with the Constitution. 
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The Federal Constitutional Court 

rejected an application for prelimi-

nary injunction directed against the 

EU Recovery Package.

The heads of state and government 

of the EU Member States had agreed 

on establishing the temporary 

recovery	 instrument	 “Next	Gener-

ation EU” to address the economic 

and social effects arising from the 

COVID-19 pandemic. The so-called 

Own	Resources	Decision	sets	out	how	

this	 recovery	 instrument	would	be	

financed.	Under	the	Own	Resources	

Decision, the European Commis-

sion	 is	 authorised	 to	borrow	up	 to	 

EUR 750 billion on the capital markets 

on behalf of the European Union. The 

Decision only enters into force upon 

approval by all Member States. Under 

German	law,	such	approval	must	take	

the form of an act of Parliament. The 

Bundestag adopted the required rati-

fying act, and the Bundesrat gave its 

consent in the legislative process.

 To prevent the ratifying act from 

entering into force, and thus ulti-

mately	prevent	the	EU	Own	Resources	

Decision from taking effect, the 

applicants lodged an application for 

preliminary injunction seeking to bar 

the Federal President from certifying 

the challenged act until the Federal 

Constitutional Court renders its deci-

sion in the principal proceedings. 

 On 26 March 2021, the Court issued 

an urgent interim order blocking any 

further action (Hängebeschluss), 

but ultimately rejected the applica-

tion for preliminary injunction on  

15 April 2021.

COVID-19 crisis. The Decision thus 

limits the volume, duration and 

purpose	of	the	borrowing	to	which	

the European Commission is author-

ised. 

	 Whether	 the	 design	of	 the	Own	

Resources Decision is fully compat-

ible	with	the	constitutional	require-

ments regarding the protection of 

the Bundestag’s budgetary autonomy 

is	 a	 question	 that	will	 have	 to	 be	

determined in the principal proceed-

ings concerning the constitutional 

complaints lodged by the applicants. 

In	particular,	the	following	questions	

will	have	to	be	examined	in	the	prin-

cipal	 proceedings:	 Does	 the	 Own	

Resources Decision create permanent 

mechanisms	which	essentially	entail	

an assumption of liability for deci-

sions	taken	by	other	states?	Could	this	

give rise to liabilities that structurally 

affect the Bundestag’s budgetary 

powers?	Is	there	a	guarantee	that	the	

Bundestag	retains	sufficient	influence	

in	the	decision-making	on	how	the	

funds	 provided	will	 be	 used?	 Ulti-

mately	–	when	taking	into	account	the	

scope of liability risks, the envisaged 

duration	of	authorised	borrowing	and	

the Bundestag’s limited involvement 

–	it	cannot	be	ruled	out	that	the	Own	

Resources Decision encroaches upon 

the	Basic	Law’s	constitutional	identity.

 Given that the outcome of the 

principal proceedings can thus not be 

ascertained in a summary examina-

tion, the Federal Constitutional Court 

had to base its decision in the prelim-

inary injunction proceedings on a 

weighing of consequences,	which	

was	not	in	favour	of	the	applicants:

 If the preliminary injunction sought 

were	issued,	the	Own	Resources	Deci-

sion could not enter into force until 

after	the	principal	proceedings	were	

concluded. Delaying the entry into 

force	of	the	Own	Resources	Decision	

would	hamper,	or	even	thwart,	the	

achievement of its economic objec-

tive.	The	adverse	effects	 caused	by	

the delay could prove irreversible 

due to the volatile developments 

arising from the pandemic. According 

to	the	Federal	Government,	which	is	

afforded	 a	wide	margin	 of	 appre-

ciation and prognosis in assessing 

foreign policy matters, delaying the 

Decision’s	 entry	 into	 force	 would	

furthermore	put	a	significant	strain	

on foreign and European relations.

 By contrast, the disadvantages 

that	would	arise	 if	 the	preliminary	

injunction	were	not	 issued	but	 the	

domestic	 act	 ratifying	 the	 EU	Own	

Resources	Decision	were	later	found	

to be unconstitutional are signifi-

cantly less severe. In that scenario, 

the	 European	 Commission	 would	

be	 authorised	 to	 borrow	 funds	 on	

capital markets. Additional liabil-

ities for the federal budget could 

only arise if the overall assets of the 

European	 Union	 were	 insufficient	

to meet the cash resource require-

ments. In the event that all other EU 

Member States failed to honour calls 

by the Commission to provide addi-

tional	financing,	and	based	on	 the	

Federal Government’s submission, 

the mathematically possible burden 

on the federal budget could amount 

to EUR 21 billion annually until the 

year 2058. Yet both Bundestag and 

Bundesrat consider this scenario to 

be	unrealistic.	 If	 it	were	concluded	

in the principal proceedings that the 

Own	Resources	Decision	amounted	to	

a	structurally	significant	exceeding	of	

EU competences, it appears possible 

that the Court of Justice of the Euro-

pean Union could declare the  Deci-

sion void.  

The right to democratic 

self-determination confers 

upon each citizen the right to 

demand that institutions of the 

European Union exercise only 

the competences transferred to 

them. The budgetary powers of 

the Bundestag and its overall 

budgetary responsibility enjoy 

absolute protection as indispen-

sable elements of the principle 

of democracy enshrined in the 

Basic Law.

The Court held that the application in 

the principal proceedings is, for the 

most part, neither inadmissible from 

the outset nor manifestly unfounded. 

It appears at least possible that the 

Own	 Resources	 Decision	 infringes	

the Bundestag’s overall budgetary 

responsibility, encroaches upon the 

Basic	 Law’s	 constitutional	 identity,	

and violates the applicants’ right 

to democratic self-determination. 

However,	 based	 on	 a	 summary	

examination, it does not appear 

highly	likely	that	the	Court	will	find	

a violation of the Bundestag’s overall 

budgetary responsibility in the prin-

cipal proceedings. Among the reasons 

opposing	such	finding	is	the	fact	that	

the	Own	Resources	Decision,	which	

authorises the European Commis-

sion	 to	borrow	on	capital	markets,	

does not create direct liabilities for 

Germany. It is only in the event that 

the	EU’s	own	funds	were	not	 suffi-

cient	to	comply	with	the	obligations	

resulting	from	such	borrowing	that	

Member States could, in principle, be 

held liable in proportion (‘pro rata’) 

to their respective contributions to the 

EU budget. And only in the event that 

a Member State then fails, in full or in 

part, to honour a call to provide the 

necessary	financing	under	that	rule	

does the European Commission have 

the right to make additional calls on 

the	other	Member	States,	which	are	

again only liable pro rata. Moreover, 

the	Own	Resources	Decision	provides	

that	 the	 borrowed	 funds	 must	 be	

repaid by 2058 and that the funds 

in question are to be used exclu-

sively to address the aftermath of the 

4.0			C A S E S 4.2			Decided	2021

Headscarf order

27 January 2015 
The state may not generally prohibit teachers at 
state schools from wearing religious symbols.
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Federal Government’s  
information obligations  
regarding European  
financial assistance to Greece

Second Senate

File	reference	2	BvE	4/15

Press Release of 26 May 2021

The Federal Government must notify 

the Bundestag comprehensively 

and as early as possible of matters 

concerning the European Union. This 

duty to notify the Bundestag also 

extends to interim results and posi-

tions of the Federal Government that 

form the basis for its actions vis-à-vis 

third parties.

In	July	2015,	the	finance	ministers	of	

the	euro	area	(hereinafter:	the	Euro-

group) and other participants held 

negotiations on the sovereign debt 

crisis and a third aid programme for 

Greece. One day earlier, the Federal 

Ministry	of	Finance	had	drawn	up	a	

document	in	English	and	forwarded	

it to several EU leaders, for instance 

to the Presidents of the European 

Commission, the European Council 

and the European Central Bank. 

During the negotiations, the Federal 

Minster of Finance used the docu-

ment as a speaking note. The docu-

ment discussed the reform proposals 

submitted	 by	 Greece,	 which	 were	

deemed to be insufficient. It put 

forward	the	option	of	offering	Greece	

negotiations on a time-out from the 

euro area in the event that Greece 

could not ensure debt sustainability 

and a credible implementation 

perspective upfront (‘time-out solu-

tion’).	The	document	was	only	shared	

with	 the	Bundestag once the Euro-

group meeting had been concluded.

In Organstreit proceedings,  
the Federal Constitutional Court 
is asked to decide on disputes 
between the highest federal 
organs or other parties regarding 
their constitutional rights and 
duties deriving from the  
Constitution or the rights and 
duties of the organs they are  
part of. The Federal President, 
 the Bundestag, the Bundesrat, 
the Federal Government,  
parliamentary groups, members 
of Parliament and political 
parties can lodge applications in 
Organstreit proceedings.

This	was	 challenged	 by	 the	 parlia-

mentary group Bündnis 90/Die Grünen. 

In its application in Organstreit proceed-

ings, the parliamentary group asserted 

that	the	Federal	Government	would	

have been required to inform the 

Bundestag of its negotiating position 

regarding	the	question	whether	Greece	

should remain in or temporarily exit 

the euro area, and in particular of the 

contents of the ministry document, 

prior to the Eurogroup meeting, 

rather than after the meeting. The 

Federal Government claimed that the  

Bundestag had received sufficient 

information on all options regarding 

assistance	for	Greece	and	that	it	was	

under no obligation to share internal 

working	papers	drawn	up	for	prepara-

tion purposes.

In its order of 27 April 2021, the Federal 

Constitutional Court held that the 

Federal Government violated its duty  

to provide information by failing to 

notify the Bundestag of its negoti-

ating strategy prior to the Eurogroup 

meeting. 

 Under Art. 23(2) second sentence of 

the	Basic	Law,	the	Federal	Government	

is required to notify the Bundestag and 

the Bundesrat of matters concerning 

the European Union comprehensively 

and as early as possible. This obligation 

to provide information serves to enable 

the Bundestag	to	influence	the	Federal	

Government’s decision-making early 

and	effectively.	The	Government’s	duty	

to notify the Bundestag	intensifies	the	

more complex a matter is and the more 

it	affects	the	sphere	of	parliamentary	

responsibility.	The	potentially	confi-

dential nature of the information in 

question cannot generally be invoked 

as grounds for refraining from sharing 

information	with	the	Bundestag, since 

the information can be provided in 

a	manner	that	protects	 its	confiden- 

tiality	 within	 the	 parliamentary	

sphere. Yet the duty to notify the 

Bundestag is subject to limitations that 

arise from the principle of the separa-

tion	of	powers.	There	is	a	core	in	which	

the Government carries responsibility 

for autonomous executive decision- 

making, encompassing a sphere 

in	which	 the	Government	 is	 free	 to	

initiate, deliberate and take action – 

this sphere does not have to be laid 

open.	 However,	when	 the	 Govern-

ment is ready to share interim results 

or	positions	with	the	public	or	intends	

to present its position in negotiations 

with	third	parties,	these	results	and	

positions	no	longer	fall	within	the	core	

of autonomous executive decision- 

making.

In the case at hand, the Bundestag had 

a right to comprehensive information, 

since both a third aid package and 

Greece’s	exit	from	the	euro	area	would	

have	had	significant	implications	for	

the	 federal	budget	and	would	 thus	

directly	have	affected	the	Bundestag’s 

overall budgetary responsibility. The 

document from the Federal Ministry 

of	Finance	was	not	merely	an	internal	

document of the Federal Government 

as	it	had	been	shared	with	third	parties.	

It	is	sufficient	that	the	Federal	Govern-

ment’s intent to launch discussions on 

the time-out solution can be derived 

from the document. Thus, it is irrelevant 

for the Bundestag’s information rights 

whether	this	position	of	the	Federal	

Government	was	final	or	whether	the	

Government preferred one solution 

over another. It also does not matter 

in	what	form	(written	or	orally)	or	in	

what	manner	(as	an	email,	a	handout	

etc.) the Federal Government submits 

a proposal on European matters. 

Providing notification “as early as 

possible”	would	 have	 required	 the	

Federal Government to inform the 

Bundestag of its negotiating position 

prior to the Eurogroup meeting – not 

wait	until	after	the	meeting	had	been	

concluded. Since the Federal Govern-

ment did not do so, the Federal Consti-

tutional Court found that it had violated 

its duty in this respect.   

4.0			C A S E S 4.2			Decided	2021

Judgment on the Bundeswehr  
deployment in Libya

23 September 2015 The Federal Government must obtain parliamentary approval for armed deployments 
as early as possible. In cases of emergency, subsequent approval is not required if the 
deployment has already ended.
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IT security 
vulnerabilities

First Senate

File	reference	1	BvR	2771/18

Press Release of 21 July 2021

The state has a responsibility for the security of IT systems. 

If state authorities are aware of security vulnerabilities in 

an IT system that are unknown to the system’s developer, 

the state has a duty of protection arising from funda-

mental rights. This implies an obligation on the part of 

the legislator to set out in statutory law how the police 

authorities are to handle such security vulnerabilities.

The constitutional complaint concerned the Baden- 

Württemberg	Police	Act,	which	authorises	police	author-

ities, subject to certain conditions, to conduct covert 

surveillance of telecommunications for public security 

purposes. This includes, as one possible instrument, 

so-called source telecommunications surveillance, 

which	 involves	 infiltrating	 the	 targeted	 system	–	 i.e.	 

a	computer	or	phone	–	with	surveillance	software.	The	

constitutional complaint solely concerned infiltration by 

way	of	exploiting	zero-day	vulnerabilities	in	the	hard-

ware	or	software	of	the	targeted	system.	In	this	context,	

zero-day	vulnerabilities	refer	to	vulnerabilities	known	to	

the	authorities	that	software	and	hardware	developers	

themselves	are	unaware	of.

 The complainants essentially assert that the Land 

Baden-Württemberg violates the right to protection  

of the confidentiality and integrity of information  

technology systems because the authorities have no 

interest in notifying developers of any vulnerabilities 

that come to their attention since they can exploit these 

vulnerabilities to infiltrate IT systems. The complainants 

contend that Baden-Württemberg should have supple-

mented	the	aforementioned	police	powers	with	a	legal	

framework	governing	‘vulnerability	management’	by	the	

authorities. 

In its order of 8 June 2021, the Federal Constitutional 

Court held that the state has a duty of protection in this 

context. Given that security vulnerabilities can cause 

major damage, the state must help protect users from 

third-party	attacks	on	IT	systems	in	cases	where	the	state	– 

unlike the typical user of the system in question – is able 

to do so.

 In this respect, the authorities face a conflict of inter-

ests:	On	 the	one	hand,	 they	have	a	duty	 to	protect	 IT	

This fundamental right is a specific 
manifestation of the general right  
of personality following from 
Art. 2(1) in conjunction with Art. 1(1) 
of the Basic Law. In addition,  
source telecommunications  
surveillance also affects the privacy 
of telecommunications under  
Art. 10(1) of the Basic Law.

systems against third-party attacks 

that	 exploit	 unknown	 IT	 security	

vulnerabilities. On the other hand, 

they have an interest in keeping such 

vulnerabilities open so that source 

telecommunications surveillance 

can be carried out to detect and 

avert dangers. It is for the legislator 

to resolve this conflict in a manner 

that	is	compatible	with	fundamental	

rights	and	to	set	out	in	law	how	the	

police are to handle such IT security 

vulnerabilities. When establishing 

and implementing a concept of 

protection, the legislator has a 

margin of appreciation, assessment 

and manoeuvre. Therefore, source 

telecommunications surveillance 

performed	 by	 way	 of	 exploiting	

unknown	security	vulnerabilities	is	

not inherently impermissible under 

constitutional	 law.	 Fundamental	

rights do not give rise to a claim 

against the authorities obliging 

them to notify developers of any IT 

security vulnerabilities immediately 

and	in	all	circumstances.	However,	

the duty of protection arising from 

fundamental rights does require a 

legal	framework	that	governs	how	

the authorities are to resolve the 

existing conflict of interests.

 The constitutional complaint 

lodged	by	lawyers,	journalists	and	IT	

experts	was	ultimately	unsuccessful	

because	 it	 was	 inadmissible.	 The	

complainants failed to demonstrate 

the possibility that the Land Baden- 

Württemberg has violated its duty 

of protection in the specific case. 

This	would	have	required	a	detailed	

submission	on	why	the	complainants	

believe that the currently applicable 

law	 does	 not,	 or	 not	 adequately,	

govern the conduct of the authorities 

in handling the conflict of interests. 

Yet the complainants did not satisfy 

this requirement, as they failed 

to sufficiently address the various 

provisions	of	police	law,	data	protec-

tion	law,	cybersecurity	and	IT	security	

law	that	might	be	relevant	here.

	 Moreover,	 it	 would	 have	 been	

incumbent upon the complainants 

to seek recourse to the ordinary 

courts before lodging their consti-

tutional complaint (on the principle 

of subsidiarity see The constitutional 

complaint 	p.	40).	It	is	primarily	for	

the	ordinary	 courts	 to	 answer	 the	

question	whether,	under	the	law	as	

it	currently	stands,	authorities	would	

already be required to carry out a 

balancing	before	deciding	whether	

to notify the developer of a zero-day 

vulnerability.   

4.0			C A S E S 4.2			Decided	2021

Judgment concerning the  
Federal Criminal Police Office Act

20 April 2016 While the new powers of the Federal Criminal Police Office to carry out covert surveillance 
measures to combat terrorism are, in principle, compatible with the Constitution, some of the 
provisions do not satisfy the principle of proportionality.
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Coercive treatment in  
psychiatric confinement  
under criminal law  
contrary to advance  
healthcare directive

Second Senate

File	reference	2	BvR	1866/17	inter	alia

Press Release of 30 July 2021

Any medical treatment adminis-

tered against a person’s natural 

will amounts to an interference 

with their fundamental rights. 

Coercive medical treatment can be 

justified nevertheless, subject to 

strict requirements, by the need to 

protect other persons or the patient 

themselves. However, where coer-

cive treatment solely serves to 

protect the patient themselves, such 

treatment	cannot	be	justified	if	the	

patient	has	made	a	legally	effective	

advance healthcare directive ruling 

out the treatment. 

The	complainant	suffers	from	para-

noid hallucinatory schizophrenia. 

Based	on	a	court	order	he	is	confined	

in	a	psychiatric	hospital,	where	he	

was	 repeatedly	 subjected	 to	 coer-

cive	 treatment	 with	 antipsychotic	

drugs. According to the hospital, 

the	 treatment	 was	 necessary	 to	

protect him from irreversible brain 

damage,	 which	 would	 otherwise	

have been very likely to occur. Prior 

to	his	confinement,	the	complainant	

had	 declared	 in	 writing	 that	 he	

had	drawn	up	an	“advance	health-

care directive” and that he did not 

want	to	be	treated	with	any	form	of	 

antipsychotics or be pressured into 

accepting such treatment. His consti-

tutional complaints challenge the 

court orders that granted authorisa-

tion to administer coercive medical 

treatment in the first place, and 

subsequently to continue the treat-

ment.

 With its order of 8 June 2021, the 

Federal Constitutional Court in part 

granted the constitutional complaints. 

The challenged court orders violate 

the complainant’s fundamental right 

to physical integrity (Art. 2(2) first 

sentence	of	 the	Basic	 Law)	and	his	

general right of personality (Art. 2(1) 

in	conjunction	with	Art.	1(1)	of	 the	

Basic	Law)	in	its	manifestation	as	a	

patient’s right to self-determination. 

 Where the state resorts to coercive 

treatment  to administer antipsy- 

chotics to a confined person, this 

amounts to a serious interference 

with fundamental rights,	 which	

can	only	be	justified	within	narrow	

limits. In this respect, it is decisive 

what	the	coercive	treatment	aims	to	

achieve:	Does	the	measure	serve	to	

protect other persons or the person 

concerned	themselves?

 Coercive medical treatment can be 

justified	for	the	purpose	of	protecting 

other persons, in particular persons 

within	 the	 psychiatric	 facility	who	

come	 into	 contact	with	 the	person	

concerned. This includes those 

working	in	the	facility	to	provide	the	

necessary	 care	and	offer	measures	

necessary for the patient’s therapy 

and social reintegration. In excep-

tional cases, the protection of the 

patient’s own fundamental rights 

can also justify coercive medical 

treatment if the patient, due to 

illness, lacks capacity for insight. This 

concerns	cases	where	coercive	treat-

ment serves to protect the patient 

from	health	impairments	or	to	allow	

them	to	be	released	from	confinement	

– and thus to regain their liberty –, 

 given that the health and the liberty 

interest of the person concerned 

may also give rise to state duties of  

protection.

	 However,	 this	does	not	apply	 in	

cases	where	 the	person	concerned	

has made an effective declaration 

ruling out the treatment in ques-

tion – for example in the form of 

an advance healthcare directive. If 

the individual is capable of making 

decisions regarding their health and 

medical	treatment	of	their	own	free 

will, state duties of protection must 

stand back. Freedom also means 

that	individuals	must	be	allowed	to	

make decisions that appear, in the 

eyes of third parties, unreasonable 

or perplexing. As an expression of 

personal autonomy, such freedom 

protects the right to refuse curative 

treatment, even if it is absolutely 

necessary from a medical perspec-

tive and failure to undergo such 

treatment could lead to a permanent 

loss of personal liberty. Freedom thus 

includes the ‘freedom to be ill’.

 Yet the exercise of this freedom 

requires that the person concerned 

Such attempts must be made 
regardless of the fact that the 
person concerned legally does 
not have capacity to consent. 
Any treatment administered 
against someone’s natural will 
amounts to a coercive measure 
that affects fundamental rights, 
irrespective of the capacity for 
insight and capacity to consent 
of the person concerned. Insofar 
as the person concerned is 
responsive, serious attempts 
must therefore be made, taking 
the necessary time and without 
exerting undue pressure, to 
obtain their agreement based on 
their natural will. 

The	 treatment	must	have	sufficient	

prospects of success and the expected 

benefits	must	clearly	outweigh	any	

harm that could potentially arise 

from not administering the treatment 

or any negative impacts associated 

with	the	measure.	Procedural	safe-

guards must ensure that these condi-

tions are met (e.g. prior notice of the 

treatment, monitoring by a doctor, 

documentation requirements, inde-

pendent oversight).

 In the present case, the challenged 

court decisions do not satisfy these 

constitutional requirements. The only 

reason given for the coercive treat-

ment	was	that	it	served	to	protect	the	

complainant. The ordinary courts did 

not	 sufficiently	 assess	whether	his	

declaration	that	he	did	not	want	to	

be	treated	with	antipsychotics	consti-

tuted	an	effective	advance	healthcare	

directive ruling out such treatment. 

The Federal Constitutional Court 

therefore reversed the challenged 

decisions and remanded them to the 

competent	courts.	They	must	review	

the	 case	 again	 and	 render	 a	 new	 

decision.   

acts	 of	 their	 own	 free	 will	 and	 is	

aware	 of	 the	 implications	 of	 their	

decision. Whether an advance  

healthcare directive is effective in 

ruling out the treatment in question 

must	 be	 assessed	 in	 a	 two-staged	

review.	Firstly,	it	must	be	established	

whether	 a	 person	 declaring	 their	

refusal	of	treatment	was	capable	of	

insight	when	making	 the	 declara-

tion,	and	whether	they	acted	of	their	

own	free	will.	Secondly,	 it	must	be	

examined	whether	the	declaration	

is sufficiently specific and covers 

the particular treatment situation. 

If, according to this assessment, 

the patient has made an effective  

advance healthcare directive, the 

state must respect it. In that case, justi-

fication	of	coercive	medical	treatment	

can no longer be derived from the 

need to protect the person concerned. 

This	also	applies	to	persons	confined	

in a psychiatric facility as a ‘measure 

of reform and prevention’ (Maßregel- 

vollzug)	under	criminal	law,	where	

the	 treatment	 could	 allow	 their	

(earlier) release. That being said, 

coercive medical treatment can be 

justified in these cases in order to 

protect other persons if the person 

concerned poses a danger to others 

in the psychiatric facility (e.g. 

because there is a risk that the person 

concerned could assault others). The 

individual can only make decisions 

regarding	their	own	rights.	The	rights	

and protection of others are not at 

their disposal.

	 These	 considerations	 notwith-

standing, coercive treatment must 

be strictly subject to the principle of 

proportionality. Therefore, it may 

only be used as a last resort. Before 

administering coercive treatment, it 

must be established that the patient 

lacks the capacity for insight and 

serious attempts must be made to 

obtain their agreement based on trust. 

4.0			C A S E S 4.2			Decided	2021

Judgment concerning the OMT programme 
of the European Central Bank

21 June 2016 The Federal Government is not obliged to take steps against the ECB's bond-buying 
programme if the conditions that the CJEU set out in a preliminary ruling requested 
by the Federal Constitutional Court are met.
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Interest on back taxes  
and tax refunds

First Senate

File	reference	1	BvR	2237/14	inter	alia

Press Release of 18 August 2021

Under general tax law, back taxes and tax refunds incurred 

a per annum interest of 6% under certain conditions. This 

worked both in favour of the state (in case of back taxes) 

and in favour of taxpayers (in case of tax refunds). In view 

of the environment of sustained low interest rates since 

2014, the statutory interest rate is evidently no longer 

realistic and thus unconstitutional.

According to the Fiscal Code, back taxes and tax refunds 

accrue interest from the time they arise, and not just from 

the	time	the	tax	office	assesses	the	tax.	This	applies	to	income	

tax, corporation tax, capital tax, VAT and trade tax. In certain 

cases, it may take the tax authorities a longer period of 

time to actually render the tax assessment. In practice, this 

mainly concerns businesses given that it may often take tax 

authorities	several	years	to	undertake	a	final	assessment	of	

a	company’s	taxes	following	a	field	audit.	While	the	legis-

lator in principle provided for an interest-free grace period of  

15 months from the time the tax arose, it imposed per 

annum interest of 6% after the expiry of the grace period. 

Where	the	final	tax	assessment	resulted	in	higher	taxes	 

than	were	initially	paid	–	meaning	taxpayers	had	to	pay	

back	taxes	–	taxpayers	additionally	owed	the	interest.	Where	

the	final	tax	assessment	resulted	in	lower	taxes	–	meaning	

taxpayers	were	entitled	to	a	refund	–	the	state	paid	the	 

interest to taxpayers.

Two	 companies	 lodged	 constitutional	 complaints	 chal-

lenging	this	system.	The	trade	tax	they	owed	had	increased	

considerably	following	a	field	audit	conducted	several	years	

later. Given that they had originally paid much less in trade 

taxes	during	that	period	than	they	owed	according	to	the	tax	

office’s	final	assessment,	they	were	found	liable	for	six-figure	

interest payments on their back taxes.

 In its order of 8 July 2021, the Federal Constitutional Court 

held that the challenged provision governing interest on 

taxes had initially been unobjectionable, but that it had in 

the meantime become unconstitutional in light of changed 

circumstances. 

 It amounts to unequal treatment of taxpayers that 

interest	only	accrues	when	the	correction	resulting	from	the	

tax assessment concerns taxes assessed after expiry of the 

15-month grace period. While the legislator may provide 

for	statutory	differentiations,	it	must	adhere	to	the	general	

guarantee	of	the	right	to	equality.	Differentiations	are	justi-

fied	if	they	are	based	on	factual	reasons	commensurate	

with	the	aim	and	the	extent	of	the	unequal	treatment.	In	

the present case, the right to equality gives rise to stricter 

proportionality requirements given that the reason for 

unequal treatment – a delayed tax assessment by the state – 

is largely out of taxpayers’ control.

 The purpose of the interest is to neutralise a theoretical 

interest or liquidity advantage. The legislator assumed that 

those	who	only	have	to	pay	their	taxes	

at a later date can invest their money 

and	thus	generate	profits	on	the	finan-

cial	and	capital	markets.	Those	who	

had	to	pay	their	taxes	earlier	would	not	

have this advantage. At the same time, 

taxpayers	who	overpaid	taxes	and	only	

receive a refund at a later date should 

not be at a disadvantage either. 

	 The	 challenged	 provision	 was	

initially appropriate for achieving this 

aim.	When	the	provision	was	enacted	

in 1988, the statutory interest rate of 

6%	per	annum	was	a	realistic	reflec-

tion	of	the	potential	financial	gain	that	

could typically be generated due to the 

delayed tax assessment. For reasons 

of practicality and simplification of 

administrative processes, the legislator 

was	in	principle	entitled	to	set	a	fixed	

interest rate, rather than requiring that 

the actual interest advantage be deter-

mined in the individual case. 

	 However,	the	factual circumstances 

have changed profoundly since then. 

Following	the	financial	crisis	in	2008,	

an	 environment	 of	 structurally	 low	

interest rates has emerged on the 

financial and capital markets that, 

at	least	since	2014,	can	no	longer	be	

attributed	to	usual	interest	rate	fluc-

tuations. For instance, the base rate 

has been negative since the start of 

2013.	There	has	thus	been	a	growing	

disparity	between	reality	and	the	legis-

lative concept. In the beginning, this 

did	not	immediately	result	in	a	signifi-

cant	misalignment	with	constitutional	

law.	At	least	since	2014,	however,	the	

statutory	interest	rate	of	6%	per	annum	

has become obviously unrealistic. This 

is because potential gains on this 

scale,	which	the	 interest	 rate	serves	

to neutralise, have become virtually 

impossible to achieve on the markets. 

From	2014	onwards,	the	interest	rate	

was	therefore	evidently	excessive	and	

thus unconstitutional. This concerns 

both the interest accrued on back taxes 

and on tax refunds.

 Even though the challenged provi-

sion is unconstitutional, the Federal 

Constitutional Court ordered that it 

may continue to apply for periods until 

2018.	 Otherwise	 there	would	 have	

been a risk of great uncertainties for 

the	state	budget.	However,	for	periods	

from	2019	onwards,	all	tax	assessment	

notices	that	have	not	yet	become	final	

must be corrected. The legislator is 

required	 to	enact	new	 (retroactive)	

provisions by July 2022.   

4.0			C A S E S 4.2			Decided	2021

Judgment concerning the phase-out of nuclear energy 

6 December 2016 The statutory amendments enacted to accelerate the nuclear phase-out are largely constitutional. However, 
fixed shut-down dates that do not ensure that the electricity output allowances initially allocated to each 
power plant can be used up, and the lack of compensation regarding investments protected by legitimate 
expectations, violate the guarantee of property.
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Public broadcasting fee First Senate

File	reference	1	BvR	2756/20	inter	alia

Press Release of 5 August 2021

Public broadcasters have a constitutional right to receive 

funding.	The	 task	of	 fulfilling	 this	 right	 is	 incumbent	

upon all Länder under the system for the federal sharing 

of	responsibility.	By	failing	to	approve,	without	tenable	

reasons, the First Amending State Media Treaty and the 

increase of the public broadcasting fee laid down therein, 

the Land Saxony-Anhalt violated the freedom of broad-

casting of public broadcasters ARD, ZDF and Deutschland-

radio. 

The public broadcasting fee is determined in a three-

stage	process.	In	the	first	stage,	the	public	broadcasting	

organisations submit their funding requirements. In 

the second stage, an independent expert commission  

examines	whether	the	funding	requirements	have	been	

calculated	in	accordance	with	the	principles	of	efficiency	

and economy. In a third stage, the Länder	make	the	final	

determination on the fee.

	 For	 the	2021-2024	funding	period,	 the	commission	

proposed raising the monthly public broadcasting fee by 

86	cents	from	EUR	17.50	to	EUR	18.36	as	of	1 January	2021.	

This	proposal	was	incorporated	into	the	First	Amending	

State	Media	Treaty,	which	was	approved	by	all	Länder in 

2020	–	with	the	exception	of	Saxony-Anhalt.	Without	the	

latter’s approval, the State Treaty could not enter into 

force.

 Public broadcasters ARD, ZDF and Deutschlandradio 

lodged	 constitutional	 complaints	 that	were	 directed	

against	this	failure	to	approve	the	State	Treaty,	which	were	

ultimately successful. 

 In its order of 20 July 2021, the Federal Constitutional 

Court emphasised that freedom of broadcasting serves to 

enable the free formation of individual and public opinion. 

Broadcasters are to ensure that the diversity of opinions 

is	 represented	with	the	greatest	possible	breadth	and	

comprehensiveness. The task of fee-funded public broad-

casters	is	to	act	as	a	counterweight	to	private	broadcasters,	

providing broadcast services and ensuring programming 

choices that are not centred around economic incentives. 

Public broadcasters are expected to provide thoroughly 

researched	information	that	distinguishes	between	facts	

and opinions, does not distort reality and does not focus 

The Commission for Reviewing  
and Ascertaining the Funding  
Requirements of Public Broadcasters 
consists of 16 independent experts, 
with each Land appointing one 
expert.

Prior to this, the First Senate 
rejected an application for  
preliminary injunction in the 
same matter with its order of  
22 December 2020.

on the sensational. This is especially 

important	 in	a	world	characterised	

by	partisan	viewpoints,	filter	bubbles,	

fake	news	and	deep	fakes.

 The legislator must ensure that 

public broadcasters are equipped 

with	the	necessary	technical,	organ-

isational, staffing and financial 

resources. The three-stage process for 

determining the public broadcasting 

fee	 with	 the	 participation	 of	 the	

commission	is	the	most	suitable	way	

to ensure that public broadcasters can 

perform their tasks. 

 It falls to the Länder to ensure 

adequate funding for public broad-

casters as they are bound together 

by a system for the federal sharing 

of	responsibility,	whereby	each	Land 

bears joint responsibility. Under the 

current	 system	 agreed	 between	

the Länder – though not necessarily 

prescribed	 in	 this	way	by	 constitu-

tional	 law	 –	 a	 Land	 that	 wants	 to	

deviate from the commission’s recom-

mendation is responsible for bringing 

about	 agreement	 between	 all	 the	

Länder concerning the proposed 

deviation. Such a deviation must 

be justified by tenable reasons. In 

order	to	limit	the	state’s	influence	on	

broadcasting, deviations on grounds 

of programming or media-policy 

considerations are impermissible. 

 If a Land	does	not	fulfil	its	share	of	

the collective responsibility, and if 

this makes it impossible for the state 

to guarantee adequate funding of 

public broadcasters, this constitutes a 

violation of freedom of broadcasting.

Whereas the other 15 Länder approved 

the First Amending State Media Treaty, 

the Land Saxony-Anhalt failed to do 

so, thereby preventing the Treaty from 

entering into force. There is no consti-

tutionally tenable justification for 

this	failure.	It	is	not	sufficient	that	the	

Land Saxony-Anhalt has for years been 

trying in vain to persuade the other 

Filter bubbles arise when search 
engines or social media only 
show users information that 
matches their own views and 
is in line with their previous 
user behaviour and other data 
available about them. 

Fake news are false reports 
spread by the media or in  
social media for the purpose  
of manipulating users.

Deep fakes are manipulated 
image, audio or video recordings 
that look real.

Länder to agree to structural reforms 

of public broadcasting. Insofar as the 

Land	Saxony-Anhalt	wanted	to	draw	

attention to further pandemic-related 

circumstances that might be relevant 

for determining the broadcasting fee, 

it	did	not	provide	sufficient	reasons.

 Therefore, the Court ordered that 

the First Amending State Media Treaty 

is	provisionally	applicable	with	effect	

from	20	July	2021	until	a	new	state	

treaty has entered into force. The 

public broadcasting fee is thus provi-

sionally increased to EUR 18.36. 

 The Court refrained from ordering 

a retroactive increase in the public 

broadcasting	 fee	with	 effect	 from	

1	January	2021.	However,	ARD,	ZDF	

and Deutschlandradio are in principle 

entitled to additional compensatory 

funding for this period. The impact on 

public broadcasters of the failure to 

adjust	the	fee	by	1	January	2021	will	

have	 to	 be	 assessed,	 following	 an	

examination by the commission, in 

the	context	of	a	new	amending	state	

treaty.   

4.0			C A S E S 4.2			Decided	2021

Judgment in the proceedings for the prohibition of the  
Nationaldemokratische Partei Deutschlands (NPD)

17 January 2017 While the NPD advocates a political concept aimed at abolishing the existing 
free democratic basic order, it is not prohibited as there are no indications for at 
least the possibility that it will succeed in achieving its anti-constitutional aims.
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Federal pandemic  
emergency brake I and II

First Senate

File	references	1	BvR	781/21	inter	alia	

(Federal pandemic emergency brake I)  

and	1	BvR	971/21	inter	alia	 

(Federal pandemic emergency brake II)

Press Releases of 30 November 2021

On the basis of the information avail-

able in April 2021, curfews, contact 

restrictions and school closures to 

contain the COVID-19 pandemic were 

permissible.

To curb the spread of COVID-19, the 

federal legislator amended the 

Protection Against Infection Act. The 

changes,	which	entered	into	force	in	

April 2021 (‘federal pandemic emer-

gency brake’), imposed a range of 

measures	 with	 direct	 effect	 across	

Germany. These measures included 

contact restrictions,	 with	 non- 

compliance being punishable by 

administrative fine. Private gath-

erings in public or private spaces 

were	 restricted	 to	 only	 members	

of one household plus one other 

person (not including any children 

under	 the	 age	 of	 14	 belonging	 to	

that person’s household). Moreover, 

the amendment imposed curfews, 

with	non-compliance	likewise	being	

punishable	 by	 fine.	 Persons	 were	

prohibited from venturing outside 

residential	homes	between	10	p.m.	

and	5	a.m.	Both	rules	took	effect	as	

soon as the seven-day incidence rate 

exceeded	100	(i.e.	once	there	were	

100	 new	 infections	 per	 100,000	

inhabitants	within	seven	days)	in	a	city	

or	district.	The	framework	provided	for	

several	exemptions.	The	new	federal	

measures also included the complete 

prohibition of classroom lessons at 

general education and vocational 

schools as soon as the seven-day 

incidence rate exceeded 165. In cities 

or	districts	where	the	incidence	rate	

exceeded 100, classroom lessons 

Based on these standards, the contact 

restrictions	and	curfews	were	suit-

able and necessary for protecting 

life and health from the dangers 

of	 infection	with	COVID-19	and	 for	

avoiding	overwhelming	the	health-

care	system.	Night-time	curfews	were	

imposed	to	increase	compliance	with	

the general contact restrictions and 

other protective measures, especially 

in	indoor	settings.	This	was	based	on	

the sufficiently sound assumption 

that,	while	transmission	of	and	infec-

tion	with	the	virus	can	be	prevented	

indoors by protective measures such 

as	physical	distancing,	mask-wearing,	

proper ventilation and general sani-

tary measures, these protective meas-

ures can only be enforced to a limited 

extent during the evening, at night 

and in private spaces. The legislator 

did take the complainants’ funda-

mental rights into account. When 

designing the restrictions, the legis-

lator provided for several safeguards 

to mitigate the resulting fundamental 

rights	interferences	without	jeopard-

ising the protection of life and health. 

Both the limited duration of the chal-

lenged provisions’ applicability and 

the flexible legislative approach, 

which	was	 adaptable	 to	 changing	

circumstances in the pandemic and 

allowed	 for	 regional	 distinctions,	

had	a	mitigating	effect	in	this	sense.	 

Moreover, by providing for exemp-

tions, the legislator took particular 

account of opposing interests 

protected by fundamental rights.

 The prohibition of classroom 

lessons	severely	interfered	with	the	

right to school education. Art. 2(1) in 

conjunction	with	Art.	7(1)	of	the	Basic	

Law	gives	rise	to	a	right	of	children	

and adolescents that requires the 

state to support and promote their 

development to become self-reliant 

persons	within	society	through	school	

education. In its decision, the Federal 

Constitutional Court expressly recog-

nised this fundamental right to school 

education	for	the	first	time.

 Nevertheless, the prohibition of 

classroom	 lessons,	which	 took	 the	

form of a hybrid learning require-

ment as soon as the seven-day inci-

dence rate exceeded 100 and the 

form of a complete prohibition as 

soon as the seven-day incidence 

rate	 exceeded	 165,	 was	 constitu-

tional. The prohibition of classroom 

lessons served the same legitimate 

aims as the contact restrictions and 

curfews.	 According	 to	 the	 experts’	

assessment, a relevant risk of infec-

tion exists at school for a rather large 

group of schoolchildren and indirectly 

for	 their	 family	members	 as	 well,	

given the many contacts that occur 

at school, the room conditions and 

other parameters in the classroom. 

The	challenged	provisions	reflected	

the	special	significance	of	classroom	

lessons for school education and 

for pupils’ personality development 

since schools – unlike other places 

of contact – did not already have to 

close	completely	when	the	incidence	

rate	exceeded	100	but	only	when	it	

exceeded 165. Moreover, the Länder 

were	authorised	to	exempt	final-year	

classes and special needs schools 

from the prohibition of classroom 

lessons and to provide emergency 

childcare in schools. Another factor 

was	 that	 distance	 learning,	 as	 a	

substitute for classroom lessons, 

was	in	principle	guaranteed.	Where	

individual schools failed to provide 

an adequate amount of distance 

learning, affected pupils could 

legally demand that the necessary 

minimum educational standards be 

upheld.	School	closures	were	limited	

to a short time period of just over 

two	months.	 This	ensured	 that	 the	

heavy burdens resulting from school 

closures	would	no	longer	be	imposed	

at	a	time	when	the	aim	of	protecting	

life and health had potentially lost 

some  of its urgency, for example 

due to the progress of the vaccina-

tion programme. Finally, it cannot be 

said	 that	 the	state,	when	adopting	

the ‘federal pandemic emergency 

brake’,	had	not	sufficiently	 fulfilled	

its duty to continue monitoring and 

analysing the factual situation in 

cases of prolonged danger in order to 

design future responses for averting 

such	dangers	in	ways	that	interfere	

less	with	freedom.  

were	 only	 allowed	 in	 the	 form	 of	

hybrid	learning,	with	classes	divided	

into	different	groups	 that	attended	

classroom	lessons	on	different	days.	

The	challenged	provisions	were	set	to	

expire by 30 June 2021 at the latest.

 On 19 November 2021, the Federal 

Constitutional	 Court	 issued	 two	

orders rejecting several constitu-

tional complaints against the ‘federal 

pandemic emergency brake’. 

 The contact restrictions and 

curfews amounted to serious inter-

ferences	with	 various	 fundamental	

rights – the right to family life and to 

freely	shape	one’s	marriage	as	well	

as the right to the free development 

of one’s personality and liberty of the 

person. 

	 However,	under	the	specific	circum-

stances of the pandemic – at a time 

when	only	 6.9%	of	 the	 population	

had	been	vaccinated	–	and	in	view	of	

the extreme danger posed by it, these 

interferences	were	 justified under 

constitutional	 law.	 In	 enacting	 the	

‘federal pandemic emergency brake’, 

the legislator intended to protect 

life	and	health	as	well	as	the	proper	

functioning of the healthcare system, 

which	 are	 exceptionally	 signifi- 

cant interests of the common good. 

The	paramount	aims	pursued	were	

to	slow	down	the	spread	of	the	virus	

and	to	curb	the	exponential	growth	

of case numbers in order to avoid 

overwhelming	the	entire	healthcare	

system, thereby ensuring that medical 

care	would	remain	available	across	

Germany. The challenged contact 

restrictions	were	imposed	as	means	

to achieve these legitimate aims. 

When	assessing	whether	a	statutory	

provision constitutes a suitable and 

necessary means, the legislator has a 

margin of appreciation. If a provision 

gives rises to serious interferences 

with	fundamental	rights,	it	is	not	in	

principle permissible for uncertainties 

in the assessment of the factual situ-

ation to be interpreted to the detri-

ment of fundamental rights holders. 

Yet if the interferences in question 

serve	to	protect	significant	constitu-

tional interests and if the legislator’s 

possibilities of making sufficiently 

certain conclusions are limited due 

to factual uncertainties, the Federal 

Constitutional	Court	limits	its	review	

to	whether	the	legislator’s	prognosis	

is	tenable	and	based	on	sufficiently	

reliable foundations.

Order on establishing a third gender option 

10 October 2017 

4.0			C A S E S 4.2			Decided	2021

Given that civil status law does not provide a category for gender entries 
other than male or female, it violates the general right of personality and the 
prohibition of discrimination.
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The care and upbringing 
of children is the 

natural right of parents 
and a duty primarily 

incumbent upon them. 
The state shall watch 

over them in the 
performance of this duty.

A r t . 	 6 ( 2 ) 	 o f 	 t h e 	 B a s i c 	 L a w

Decision concerning  
stadium bans

11 April 2018

The Federal Constitutional Court decides more than 5,500 cases every year. Decisions by the Senates and Chambers 

that are issued with written reasons are published on the Court’s website, www.bundesverfassungsgericht.de/en. 

Some of these cases are presented in brief in this chapter:

Cases in brief

Decisions by the Senates

Applications	for	an	order	of	execution	relating	to	the	ECB’s	asset	purchase	programme	PSPP

Forfeiture of criminal proceeds

Following	its	judgment	of	5	May	2020	on	the	Public	Sector	Purchase	Programme	

(PSPP), a bond-buying scheme of the European Central Bank (ECB), the Federal 

Constitutional	Court	dismissed	two	applications	for	an	order	of	execution.

 The applications are inadmissible because the orders sought go beyond the 

points	of	fact	and	law	decided	by	the	Court	in	its	PSPP	judgment,	thus	exceeding	the	

scope of an order of execution. The applications are also unfounded given that the 

Federal Government and the Bundestag substantively appraised the monetary policy  

decisions	taken	by	the	ECB	Governing	Council	following	the	judgment	of	5	May	2020,	

including the proportionality assessment conducted and substantiated by the ECB, 

and	found	them	to	be	sufficient.	It	appears	that	neither	the	Federal	Government	nor	

the Bundestag exceeded their margin of appreciation, assessment and manoeuvre 

in this regard.

In	2017,	the	legislator	reformed	the	legal	framework	on	confiscation	of	criminal	

proceeds	to	allow	the	recovery	of	proceeds	generated	from	criminal	acts	even	if	

prosecution	is	barred	by	limitation.	The	legislator	made	the	new	framework	also	

applicable	to	cases	where	the	statute	of	limitations	had	already	expired	before	the	

Reform	Act	entered	into	force.	Under	the	old	legal	framework,	the	confiscation	of	

criminal	proceeds	would	have	been	precluded	in	such	cases.

 The Federal Constitutional Court held that, in this exceptional case, the ‘real’ retro-

active	effects	(echte Rückwirkung)	of	the	Reform	Act	were	justified.	The	confiscation	

of	criminal	proceeds	serves	exceptionally	significant	interests	of	the	common	good,	

which	outweigh	the	expectation	of	persons	affected	by	such	confiscation	that	the	

law	will	not	change	to	their	detriment.	This	is	because	the	legislator	pursues	the	

legitimate aims of intervening in favour of persons injured by criminal acts, including 

in	respect	of	statute-barred	offences.	It	also	aims	to	ensure	that	–	even	in	cases	where	

prosecution	is	not	possible	–	offenders	cannot	retain	the	proceeds	of	their	crimes	for	

good.	By	contrast,	the	expectation	of	offenders	that	they	will	be	able	to	retain	assets	

obtained through criminal conduct generally does not merit protection.

Second Senate, Order of 29 April 2021, file reference 2 BvR 1651/15 inter alia, Press Release of 18 May 2021

Second Senate, Order of 10 February 2021, file reference 2 BvL 8/19, Press Release of 5 March 2021

Confiscation of criminal proceeds 
refers to the recovery of assets 
obtained through or in return for 
criminal acts (e.g. loot and pay 
for carrying out a crime) or the 
recovery of the value of these 
assets.

A legal provision has ‘real’ 
retroactive effects if its onerous 
legal consequences also apply to 
circumstances that have already 
been fully concluded in the 
past. Real retroactive effects are 
usually impermissible and there-
fore require special justification.

4.3			Cases	in	brief

Where individuals are excluded from private mass events that are important for participating 
in social life, the responsible private actors must adhere to the constitutional requirement 
of equal treatment. Banning a person from football stadiums must therefore be justified by 
objective reasons. 

www.bundesverfassungsgericht.de/en
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Decisions by the Chambers

The majority of the Court’s decisions are rendered by the Chambers, each composed of  

three Justices from one Senate (The constitutional complaint  p. 40).

Mass	layoffs	at	Air Berlin

Confiscation	of	a	letter	from	a	prison	inmate	to	a	(potential)	confidant

In several decisions, the Federal Labour Court found against the insolvency admin-

istrator of carrier Air Berlin, holding that the company had violated its obligation to 

notify	the	Federal	Employment	Agency	of	mass	layoffs.	The	insolvency	administrator	

lodged	constitutional	complaints	against	these	decisions,	which	were	ultimately	

unsuccessful.	The	Federal	Labour	Court	tenably	assumed	that	the	definition	of	

‘establishment’	under	EU	Law	for	the	purposes	of	the	Directive	relating	to	collective	

redundancies	was	sufficiently	clear.	The	Federal	Labour	Court	therefore	did	not	have	

to refer the matter to the Court of Justice of the European Union (CJEU). The deci-

sion reiterated the constitutional requirements applicable to decisions rendered by 

German	courts	concerning	their	obligation	to	refer	questions	of	EU	law	to	the	CJEU.

The	constitutional	complaint	was	directed	against	the	confiscation	by	the	prison	

administration	of	a	letter	sent	by	an	inmate	to	his	former	fiancée.	Freedom	of	expres-

sion	and	the	general	right	of	personality	afford	prisoners	a	right	to	have	protected	

communications	with	confidants.	The	Federal	Constitutional	Court	affirmed	that	not	

only spouses or parents, but also similarly close relations – including friends – can be 

potential	confidants	in	this	context.	The	ordinary	courts	must	thus	investigate	and	

determine	whether	the	addressee	of	a	letter	is	a	confidant	of	the	inmate	in	question.	

If	prison	staff	decide	to	confiscate	a	letter	addressed	to	a	confidant	on	the	grounds	

that it contains statements that could jeopardise the prison’s security and order, the 

courts must balance these interests against the prisoner’s interest in having protected 

communications.	If	a	letter	is	(also)	confiscated	because	it	contains	serious	insults	and	

an	ordinary	court	considers	the	statements	in	question	to	constitute	calumny,	in	which	

case freedom of expression stands back behind the protection of personal honour, 

the court must set out the reasons for its assessment in a comprehensible manner. 

Third Chamber of the First Senate, Order of 5 January 2021, file reference 1 BvR 1771/20 inter alia

First Chamber of the Second Senate, Order of 17 March 2021, file reference 2 BvR 194/20, Press Release of 14 April 2021

Decision in preliminary injunction proceedings regarding nationwide curfews  
(‘federal pandemic emergency brake’)

Unified	Patent	Court	II

Risks of disadvantaging faced by persons with disabilities in triage situations

The Federal Constitutional Court rejected an application for preliminary injunction 

seeking	the	provisional	suspension	of	federal	legislation	imposing	night-time	curfews	

(‘federal	pandemic	emergency	brake’),	which	aimed	to	combat	the	spread	of	the	virus.	

In	a	summary	examination,	the	Court	assessed	whether	this	measure	was	evidently	

unconstitutional.	According	to	the	Court’s	assessment,	the	night-time	curfews	served	

a	purpose	that	was	in	principle	legitimate	and	the	effects	expected	by	the	legislator	

were	not	obviously	implausible.	It	could	not	be	ascertained	that	less	intrusive	but	

equally	effective	means	were	available	or	that	the	measure	was	inappropriate.	

	 The	Court	therefore	had	to	decide	on	the	basis	of	a	weighing	of	consequences.	

Despite	the	considerable	burdens	on	all	those	affected	by	the	curfews,	the	resulting	

disadvantages	did	not	outweigh	the	adverse	effects	that	would	result	from	suspending	

the legislation in question. In particular, even though some uncertainties remained, it 

had	to	be	expected	that	lifting	the	nationwide	curfews,	which	served	as	a	means	for	

ensuring	and	enforcing	the	contact	restrictions	urgently	needed	at	the	time,	would	

lead to considerable risks of infection (cf. regarding the subsequent decision in the 

principal proceedings Decided 2021 	p.	74)	

The	Federal	Constitutional	Court	rejected	two	applications	for	preliminary	injunc-

tion directed against the German Act of Approval that had been adopted in 

December	2020	for	the	purposes	of	ratifying	the	Agreement	on	a	Unified	Patent	

Court (UPC Agreement). 

	 The	applications	are	inadmissible	as	the	complainants	failed	to	sufficiently	assert	

and	substantiate	a	possible	violation	of	their	fundamental	rights	following	from	

Art. 38(1)	first	sentence	of	the	Basic	Law.	To	the	extent	that	the	applications	chal-

lenge	Art.	20	of	the	UPC	Agreement,	which	lays	down	the	precedence	of	application	

of	EU	law,	they	are	also	unsuccessful.	This	provision	has	no	bearing	on	the	status	

quo	in	the	relationship	between	EU	law	and	national	constitutions.	The	openness	

of	the	domestic	legal	order	to	EU	law,	which	has	its	basis	in	the	Basic	Law,	is	subject	

to	limits	that	derive	not	only	from	the	European	integration	agenda,	for	which	the	

legislator	bears	responsibility,	but	also	from	the	Basic	Law’s	constitutional	identity	

(Art.	23(1)	third	sentence	in	conjunction	with	Art.	79(3)	of	the	Basic	Law),	which	is	

beyond the reach of both constitutional amendment and European integration.

The Federal Constitutional Court held that the prohibition of disadvantaging on 

the basis of disability, as enshrined in Art.	3(3)	second	sentence	of	the	Basic	Law, 

requires	the	state	to	ensure	effective	protection	against	such	disadvantaging	in	

the allocation of scarce intensive care resources in the event of shortages caused 

First Senate, Order of 5 May 2021, file reference 1 BvR 781/21 inter alia, Press Release of 5 May 2021

Second Senate, Order of 23 June 2021, file reference 2 BvR 2216/20 inter alia, Press Release of 9 July 2021

First Senate, Order of 16 December 2021, file reference 1 BvR 1541/20, Press Release of 28 December 2021

by	the	pandemic.	The	legislator	has	so	far	failed	to	provide	effective	protection,	

and is required to remedy this situation as soon as possible. The constitutional 

complaints	were	lodged	because	the	complainants	feared	that	the	COVID-19	

pandemic might lead to so-called triage situations in hospitals and that they 

might	then	be	denied	treatment,	or	only	be	treated	with	a	lower	priority	than	

other patients, because of their disability. 

4.0			C A S E S 4.3			Cases	in	brief

Judgment concerning the public broadcasting fee 

18 July 2018 The public broadcasting fee is for the most part constitutional. The individual benefit which the fee 
aims to compensate is the possibility of using public broadcasting services, regardless of whether the 
persons liable for the fee intend to use broadcasting services or have a receiving device. 
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Removal of a mother as legal guardian Judicial bias in asylum proceedings

Confinement	of	a	teenager	in	a	youth	psychiatric	hospital

Abusive submissions in court proceedings

Dismissal of a guardian critical of vaccination

The	complainant	was	the	guardian	of	her	adult	daughter,	with	whom	she	shared	a	

household.	In	accordance	with	recommendations	given	by	the	attending	doctors,	

but	against	the	daughter’s	express	wishes,	the	Local	Court	removed	the	complainant	

from her role as guardian and appointed a professional guardian in her stead. The 

complaint	lodged	against	this	decision	with	the	Regional	Court	was	unsuccessful.	

The Federal Constitutional Court granted the mother’s constitutional complaint. 

The Regional Court’s decision violates the complainant’s fundamental right under 

Art. 6(1)	of	the	Basic	Law	since	the	Regional	Court	failed	to	recognise	the	scope	

and	significance	of	the	complainant’s	personal	relationship	and	family	ties	to	her	

daughter.	Moreover,	the	Regional	Court	did	not	give	sufficient	consideration	to	

the	daughter’s	wish	to	retain	her	mother	as	guardian.	The	comprehensive	right	to	

self-determination of persons in need of guardianship guaranteed by fundamental 

rights	requires	that	their	will	is	taken	into	account,	including	when	appointing	a	

guardian.

The complainant, an Afghan asylum seeker, had brought a challenge of bias against 

an administrative court judge assigned to his case. In his reasoning, the complainant 

had	referred	to	a	decision	rendered	by	the	challenged	judge,	by	which	this	judge	

had suspended the removal, ordered by the administrative authorities, of an election 

poster	of	the	NPD	party	with	the	slogan	“Stop	the	invasion:	Migration	kills!	Resist	

now”.	In	that	decision,	the	judge	had	stated	that	the	poster’s	wording	was	in	part	an	

accurate representation of reality. The administrative court rejected the challenge of 

bias. The Federal Constitutional Court held that this decision violates the complain-

ant’s	right	to	his	lawful	judge	(Art.	101(1)	second	sentence	of	the	Basic	Law)	as	the	

court’s	reasons	for	rejecting	the	challenge	were	untenable.

The	15-year-old	complainant	was	confined	in	a	psychiatric	hospital	for	children	and	

youths	for	several	weeks.	He	lodged	complaints	with	the	Higher	Regional	Court	chal-

lenging	the	original	order	of	confinement	and	the	order	extending	the	confinement,	

both	issued	by	the	Local	Court.	He	later	withdrew	his	complaint	against	the	second	

order so as to obtain a transfer to another clinic. After having been discharged, he 

sought	a	declaratory	finding	that	the	first	order	of	confinement	had	been	unlawful.	

The Higher Regional Court declined to decide on the merits of the case. It held that by 

withdrawing	his	complaint	against	the	second	order,	the	complainant	had	accepted	

his	confinement	for	the	entire	duration.	The	Federal	Constitutional	Court	granted	the	

constitutional complaint challenging this decision. The Higher Regional Court failed 

to	sufficiently	take	into	account	the	complainant’s	fundamental	right	to	effective	

legal	protection	following	from	Art.	19(4)	of	the	Basic	Law.	It	could	not	be	presumed	

that	the	complainant,	in	withdrawing	his	complaint	against	the	second	order,	had	

intended	to	also	accept	the	initial	confinement.	Moreover,	there	were	indications	

suggesting	that	the	complainant	was	pressurised	into	withdrawing	his	complaint.

The Federal Constitutional Court emphasised that courts must also explicitly decide 

inadmissible	applications.	However,	the	guarantee	of	legal	protection	does	not	give	

rise to a claim to a court decision if submissions are abusive, obviously repetitive 

or	absolutely	pointless.	If,	like	in	the	case	at	issue,	there	are	doubts	as	to	whether	

the applicant has procedural capacity to take legal action and the court, having 

exhausted all other means of investigation, cannot dispel these doubts because the 

person concerned is uncooperative, this is to the detriment of the person concerned.

A guardian for several elderly persons took steps to prevent the persons under his 

guardianship	from	being	vaccinated	against	COVID-19	without	first	addressing	

this	issue	with	them.	He	believed	that	vaccination	was	comparable	to	‘Russian	

roulette’	because	of	its	unforeseeable	side	effects.	The	guardianship	courts	there-

upon	dismissed	him	as	a	guardian	on	the	grounds	that	he	was	unfit	to	serve	in	that	

role. The Federal Constitutional Court did not admit for decision his constitutional 

complaint lodged against the dismissal. Persons under guardianship, too, have a 

right to self-determination protected by fundamental rights. Instead of deciding the 

matter	himself,	the	guardian	should	have	made	efforts	to	support	the	persons	under	

his	guardianship	in	making	their	own	decision	on	whether	to	take	the	COVID-19	

vaccine.	Where	this	is	not	possible,	or	where	the	life	and	limb	of	the	person	under	

guardianship	is	in	danger	without	vaccination,	the	special	responsibility	borne	by	a	

guardian	obliges	them	to	consent	to	the	measure.	In	cases	where	a	guardian	fails	to	

fulfil	this	obligation	over	a	longer	time	period,	dismissal	can	be	justified.

Second Chamber of the First Senate, Order of 31 March 2021, file reference 1 BvR 413/20, Press Release of 12 May 2021 First Chamber of the Second Senate, Order of 1 July 2021, file reference 2 BvR 890/20, Press Release of 9 July 2021

Second Chamber of the Second Senate, Order of 8 August 2021, file reference 2 BvR 2000/20, Press Release of 8 September 2021

Third Chamber of the First Senate, Order of 19 April 2021, file reference 1 BvR 2552/18 inter alia

Second Chamber of the First Senate, Order of 31 May 2021, file reference 1 BvR 1211/21

Partial withdrawal of parental custody due to risks to the child’s welfare

A	mother	with	sole	custody	and	her	16-year-old	daughter	challenged	the	partial	

withdrawal	of	parental	custody,	including	in	relation	to	school	matters.	The	daughter	

had	been	found	to	have	special	needs,	particularly	in	the	area	of	learning,	as	well	

as a mild intellectual disability. The ordinary courts found that the mother put 

enormous	pressure	on	her	regarding	her	academic	performance,	which	led	to	

the	daughter	being	permanently	overwhelmed,	sad,	desperate	and	without	any	

joy.	The	mother	had	refused	or	discontinued	all	help	offered	to	her.	The	Federal	 

Constitutional	Court	did	not	admit	the	constitutional	complaint	for	decision,	finding	

no	violation	of	rights	under	Art.	6(2)	first	sentence	of	the	Basic	Law.	In	this	regard,	it	

was	not	necessary	for	the	Court	to	decide		whether	an	individual	right	of	the	child	

to	inclusive	schooling	under	Art.	24	of	the	Convention	on	the	Rights	of	Persons	with	

First Chamber of the First Senate, Order of 14 September 2021, file reference 1 BvR 1525/20, Press Release of 14 October 2021

4.0			C A S E S 4.3			Cases	in	brief

Judgment concerning use of restraints  
in psychiatric confinement 

24 July 2018 The use of physical restraints on patients in 
psychiatric confinement must in principle be 
authorised by prior judicial order. 
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Workload and supervision of judges

Rehabilitation under criminal law for person committed to children’s home in the former GDRCoercive medical treatment of persons under guardianship

The Federal Constitutional Court did not admit for decision the constitutional 

complaint of a Higher Regional Court judge. In the context of supervision, the  

President of the Higher Regional Court had reprimanded the judge for failing to 

keep	up	with	his	judicial	duties	and	had	formally	cautioned	him	to	perform	his	

duties	properly	and	without	undue	delay.	The	reasons	given	were	that	the	judge	had	

The	complainant,	who	was	13	years	old	at	the	time,	and	his	mother	were	caught	

trying to leave the GDR (East Germany) for the Federal Republic of Germany in the 

autumn	of	1977.	The	complainant’s	mother	was	sentenced	to	imprisonment,	while	

the	complainant	was	committed	to	a	children’s	home.	In	June	1978,	the	mother	was	

released	from	prison	and	resettled	in	the	Federal	Republic	of	Germany,	whereupon	

she	tried	to	get	her	son	relocated	as	well	to	reunite	the	family.	Yet	her	son	was	only	

released	from	the	children’s	home	and	allowed	to	relocate	to	the	Federal	Republic	

of	Germany	in	December	1978.	In	2014,	the	complainant	applied	for	rehabilitation,	

under	the	Act	on	Rehabilitation	under	Criminal	Law,	on	grounds	of	his	forced	stay	

in a children’s home. He argued that his being committed to a children’s home, and 

in any case his delayed release, had been politically motivated and not been based 

on	legitimate	reasons.	He	could	have	lived	with	relatives	instead	of	being	sent	to	

a children’s home, and after his mother’s release from prison he could have been 

reunited	with	her	immediately.	The	ordinary	courts	rejected	the	application	for	

rehabilitation. The Federal Constitutional Court granted his constitutional complaint 

challenging these decisions. It found that the ordinary courts had not properly inves-

tigated	the	facts	of	the	case	and	had	thus	failed	to	provide	effective	legal	protection	

to	the	complainant.	Moreover,	the	courts	had	assumed	circumstances	for	which	no	

plausible	indications	existed,	which	is	why	the	decisions	rendered	on	this	basis	must	

be considered arbitrary.

The	constitutional	complaint	concerned	the	constitutionality	of	§	1906a(1)	first	

sentence	no.	7	of	the	Civil	Code.	According	to	the	letter	of	the	law,	it	appears	that	

this provision precludes coercive medical treatment of persons under guardianship 

if they are not treated as in-patients.

	 The	complainant,	who	suffers	from	dementia,	lived	in	a	nursing	home	and	had	

a court-appointed guardian. Due to his illness, he occasionally refused to take the 

medication	prescribed	by	a	doctor.	From	a	medical	perspective,	it	would	have	been	

possible to covertly administer the medication by mixing it into food or drinks in the 

nursing home. Yet the guardianship court considered this approach to be impermis-

sible.	The	court	held	that	it	would	amount	to	coercive	treatment,	which,	pursuant	

to	§ 1906a(1)	first	sentence	no.	7	of	the	Civil	Code,	could	only	be	administered	

in	an	in-patient	hospital	setting.	However,	the	attending	doctor	advised	against	

hospitalisation	because	a	change	of	location	would	likely	lead	to	a	considerable	

deterioration of the complainant’s condition. 

 The Federal Constitutional Court did not admit the constitutional complaint 

for	decision.	The	complaint	was	inadmissible	because	essential	legal	and	factual	

questions	regarding	the	application	and	interpretation	of	§	1906a(1)	first	sentence	

no. 7	of	the	Civil	Code	have	yet	to	be	resolved.	It	is	for	the	ordinary	courts	to	clarify	

the	applicable	ordinary	law,	and	it	is	only	once	the	ordinary	courts	have	assessed	

the	legal	and	factual	situation	that	a	sound	basis	for	constitutional	review	is	estab-

lished. Only then can the Federal Constitutional Court make a reliable assessment 

as to the constitutionality of the challenged provision. In the case at hand, it can be 

expected that this prior examination of the challenged provision by the ordinary 

courts	will	further	clarify	the	matter.	In	particular,	this	concerns	the	question	of	

whether	the	challenged	provision	sufficiently	reflects	the	state	duties	of	protec-

tion	arising	from	Art.	2(2)	first	sentence	of	the	Basic	Law	in	cases	where	excluding	

coercive	treatment	of	out-patients	meant	that	affected	persons	would	not	receive	

adequate medical care.

Third Chamber of the Second Senate, Order of 11 November 2021, file reference 2 BvR 1473/20, Press Release of 23 November 2021

Second Chamber of the Second Senate, Order of 9 December 2021, file reference 2 BvR 1985/16, Press Release of 29 December 2021Second Chamber of the First Senate, Order of 2 November 2021, file reference 1 BvR 1575/18, Press Release of 9 November 2021

Disabilities or an indirect disadvantaging on the basis of disability (Art. 3(3) second 

sentence	of	the	Basic	Law)	would	have	to	be	taken	into	account.	In	establishing	the	

existence	of	risks	to	the	child’s	welfare	–	as	grounds	for	withdrawal	of	custody	–	the	

ordinary	courts	did	not	base	their	findings	on	the	daughter’s	impairments,	but	only	

on	the	mother’s	conduct,	who	failed	to	provide	the	child	with	the	necessary	support	

and encouragement. 

for years fallen considerably short of completing the judicial caseload handled on 

average	by	his	colleagues.	The	Federal	Constitutional	Court	did	not	decide	whether	

the	reprimand	and	the	formal	cautioning,	in	terms	of	their	substance,	fully	satisfied	

the constitutional requirements regarding judicial independence (Art. 97(1) of the 

Basic	Law).	The	complainant	had	failed	to	sufficiently	demonstrate	and	substantiate	

essential aspects of the asserted violation of his judicial independence.

4.0			C A S E S 4.3			Cases	in	brief

Judgment concerning sanctions imposed under social law

5 November 2019 Sanctions imposed on recipients of unemployment benefits (Hartz IV) to enforce their 
cooperation obligations can be compatible with the Basic Law. However, the reduction of 
benefits in a given year must not exceed 30% in relation to the basic rate.
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The Federal Constitutional Court also receives applications for preliminary injunctions seeking  

provisional measures before a decision is rendered in the principal proceedings. 

Decisions by the Chambers  
on applications for  
preliminary injunction

Prohibition of contract hires in the meat industry

Prohibition to provide lodging under Land ordinance on COVID-19 measures

Further applications for preliminary injunction against the ‘federal pandemic emergency brake’ 

Insufficient	statement	of	reasons	for	court	decision	in	custody	proceedings

Third Chamber of the First Senate, Orders of 29 December 2020,  

file references 1 BvQ 152/20 inter alia and 1 BvQ 165/20 inter alia, Press Release of 7 January 2021

Third Chamber of the First Senate, Order of 9 April 2021, file reference 1 BvQ 39/21

Third Chamber of the First Senate, Order of 20 May 2021, file reference 1 BvR 968/21 inter alia, Press Release of 20 May 2021

First Chamber of the First Senate, Orders of 14 April 2021 and 6 September 2021,  

file references 1 BvR 1839/20 and 1 BvR 1750/21

Several companies lodged applications for preliminary injunction seeking to prevent 

parts of the Work Safety and Oversight Act from entering into force. In particular, the 

Act prohibits contractually delegating slaughtering and the cutting and processing 

of meat to self-employed persons. The Act also makes the use of temporary 

workers	subject	to	special	conditions,	and	completely	prohibits	such	contracts	from	

April 2024.	The	Federal	Constitutional	Court	did	not	grant	the	preliminary	injunction	

sought.	In	part,	the	applicant	companies	did	not	demonstrate	that	they	would	have	

severe	disadvantages	that	would	be	hard	to	undo	or	even	irreversible.	In	any	case,	

their	interests	did	not	clearly	outweigh	the	legislative	aims	pursued.	Moreover,	it	was	

first	incumbent	upon	the	ordinary	courts	to	clarify	the	exact	scope	of	application	of	

the	new	framework	governing	the	meat	industry.

The Federal Constitutional Court rejected an application for preliminary injunction 

seeking the provisional suspension of the pandemic-related prohibition of long-

term stays on a campsite in the Land	Schleswig-Holstein.	It	was	not	ascertainable	

from	the	application	that	the	applicants	would	face	severe	disadvantages	or	consid-

erable hardship given that it remained permissible for them to rent a permanent 

spot on the campsite.

The Federal Constitutional Court rejected applications for preliminary injunction 

seeking to provisionally suspend restrictions imposed by the ‘federal pandemic 

emergency brake’ in the retail sector. The hurdles for suspending legislation are high. 

In	this	case,	the	burdens	placed	on	retailers	did	not	outweigh	the	disadvantages	for	

providing	effective	protection	against	infection	that	would	occur	if	the	restrictions	

on	retail	were	lifted.

The Federal Constitutional Court had granted a constitutional complaint lodged 

by a mother, setting aside the decision of a Higher Regional Court in complaint 

proceedings in a family court case. The Higher Regional Court had given custody to 

the	father	contrary	to	expert	recommendations.	Previously,	the	court	of	first	instance	

had	awarded	custody	to	the	mother	after	a	court-appointed	expert	had	concluded	

that	there	was	a	risk	to	the	child’s	welfare	if	it	remained	in	the	father’s	household.	

According	to	the	expert,	such	risk	arose	from	the	father’s	delusional	conduct	towards	

the	mother,	which	was	explained	in	detail	in	the	expert	opinion.	Another	expert,	

who	did	not	complete	her	evaluation,	had	voiced	similar	assumptions.	Since	the	

Higher	Regional	Court	did	not	comprehensively	address	the	detailed	findings	of	

these experts, the Federal Constitutional Court held that it had violated the mother’s 

parental	right	(Art.	6(2)	first	sentence	of	the	Basic	Law).

	 Following	that	decision,	the	Higher	Regional	Court	issued	a	preliminary	injunction	

ordering	that	the	child	was	to	remain	in	the	father’s	care	until	a	new	decision	was	

rendered	in	the	complaint	proceedings,	in	the	course	of	which	a	further	expert	

opinion	was	to	be	obtained.	The	mother	lodged	another	constitutional	complaint,	

whereupon	 the	Federal	Constitutional	Court	ex	officio	 suspended	 the	Higher	

Regional	Court’s	decision	by	way	of	a	preliminary	injunction.	The	Higher	Regional	

Court had failed to provide reasons explaining its decision to disregard the expert’s 

recommendation	and	left	the	child	in	the	father’s	custody,	a	situation	which	the	

expert	considered	to	pose	a	risk	to	the	child’s	welfare.	At	least	in	this	respect,	the	

constitutional	complaint	is	manifestly	well-founded.	A	final	decision	in	the	principal	

proceedings has not been rendered yet.

Third Chamber of the First Senate, Order of 31 May 2021, file reference 1 BvR 794/21, Press Release of 2 June 2021

The Federal Constitutional Court cannot suspend an Act in preliminary injunction 

proceedings	if	affected	persons	only	submit	that	they	consider	other	measures	than	

those taken by the legislator to be more expedient. The applicants submitted that 

pandemic-related restrictions of private activities or the pursuit of hobbies should be 

decided at a more local level. This submission does not satisfy the strict prerequisites 

for such preliminary injunctions.

Third Chamber of the First Senate, Order of 1 June 2021, file reference 1 BvR 927/21, Press Release of 2 June 2021

A constitutional complaint lodged by four members of the Bundestag	was	not	

admitted	for	decision.	It	was	unclear	whether	the	members	of	the	Bundestag,	who	

used	their	official	letterhead,	even	intended	to	lodge	a	constitutional	complaint	

as private citizens. But, above all, the applicants failed to demonstrate that they 

were	presently	affected	by	the	‘federal pandemic emergency brake’ as they did not 

sufficiently	substantiate	their	submission	regarding	specific	contact	restrictions	and	

the fundamental rights protection of marriage and the family.

4.0			C A S E S 4.3			Cases	in	brief

Right to be forgotten I Right to be forgotten II

6 November 2019 6 November 2019 Where a dispute concerns German legislation that is based on EU law 
but in respect of which the German legislator is afforded latitude, the 
standard of review primarily derives from the fundamental rights of 
the Basic Law. 

Where a subject matter is fully determined by EU law (without 
any latitude for Member States), the Federal Constitutional Court 
reviews the application by German authorities of such laws on the 
basis of EU fundamental rights.
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The entire school system 
shall be under the 

supervision of the state.

A r t . 	 7 ( 1 ) 	 o f 	 t h e 	 B a s i c 	 L a w

4.0			C A S E S
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The Contergan Foundation is a federal foundation that provides assistance to 

persons	with	disabilities	who	have	malformation	of	the	limbs	attributable	

to their mother’s use of the sedative thalidomide, marketed as Contergan, 

during pregnancy. The Federal Administrative Court has referred to the Federal  

Constitutional	 Court	 the	 question	whether	 a	 provision	 of	 the	 Contergan	 

Foundation	Act	is	compatible	with	the	Basic	Law.	According	to	the	provision	

in question, payments by third parties, particularly by foreign states, made  

to	persons	affected	by	the	use	of	drugs	containing	thalidomide	are	deducted	 

from	 the	financial	 compensation	and	Contergan	pension	provided	by	 the	 

foundation.

In 2022, the Court will once again render numerous decisions. 

Some of the proceedings expected to be decided next year are presented below.

To be decided in 2022

Several	pending	constitutional	complaints	and	a	referral	for	specific	judicial	

review	from	the	social	courts	concern	the	question	whether	child-raising	

periods	are	a	relevant	factor	that	must	be	taken	into	account	when	assessing	

contributions to statutory health insurance and pension schemes. The proceed-

ings	also	touch	on	whether	and	to	what	extent	it	is	necessary	that	parents	

benefit	from	lower	mandatory	care	insurance	contributions,	depending	on	

how	many	children	they	have.

Relevance of child-rearing in assessing social insurance contributions

Compensation for Contergan survivors

The constitutional complaint concerns the standards governing the permissibility 

of	satire	under	constitutional	law	in	light	of	the	conflict	between	freedom	of	the	

arts and freedom of expression on the one hand, and the general right of person-

ality on the other. The complainant, a television host, challenges the partial ban 

of	a	text	entitled	‘calumnious	poem’	about	the	Turkish	President,	which	he	had	

presented	in	a	satire	show.	The	ordinary	courts	considered	individual	passages	

of the poem to constitute serious defamation. The complainant asserts that the 

partial ban violates his fundamental rights as he had simply intended to demon-

strate the limits of satire in an artistic manner.

Partial ban of   ‘calumnious poem’ 

The	constitutional	complaints	address	the	question	how	enrolment	capacities	

at university must be determined in order to ensure equal access of prospective 

students	while	also	ensuring	adequate	teaching	and	mentoring	of	students	

without	overwhelming	higher	education	institutions.	

The	constitutional	complaint	is	directed	against	several	powers	granted	to	the	

Bavarian Land	Office	for	the	Protection	of	the	Constitution	to	carry	out	covert	

surveillance measures (e.g. surveillance of private homes and remote searches 

of information technology systems), and to share the information thus obtained 

with	other	bodies.	The	complainants	also	challenge	the	design	of	procedural	

safeguards (e.g. requirement of prior judicial authorisation and protection of 

the	core	of	private	life),	which	are	insufficient	in	their	view.	An	oral	hearing	on	

the	case	was	held	in	December	2021.	

The Land Mecklenburg-Western Pomerania enacted the Citizen and Municipality 

Participation	Act	with	a	view	to	strengthening	public	support	for	wind	farm	

projects.	The	new	law	seeks	to	create	opportunities	for	citizens	and	municipali-

ties	to	participate	in	the	economic	value	created	by	wind	farms.	To	this	end,	wind	

farm	operators	are	required	to	create	a	special	purpose	vehicle	for	each	wind	

farm	project	and	to	offer	20%	of	company	shares	to	residents	and	municipalities	

in	the	affected	area.	A	constitutional	complaint	lodged	by	a	wind	farm	operator	

challenges this statutory obligation.

The Federal Court of Justice referred the question to the Federal Constitutional 

Court	whether	it	is	compatible	with	Art.	6(1)	of	the	Basic	Law	that	the	Act	to	

Prevent	Child	Marriages	automatically	qualifies	any	marriage	with	a	minor	

under	the	age	of	16	concluded	under	foreign	law,	in	a	legal	system	that	recog-

nises	the	minor	as	being	of	legal	age,	as	a	non-marriage	under	German	law,	

without	providing	for	an	assessment	of	the	individual	case.

Bavarian	Constitution	Protection	Act

Citizen shares in wind farms

Child marriages

University admissions

4.0			C A S E S 4.4			To	be	decided	in	2022

Judgment on the prohibition  
of assisted suicide services

26 February 2020 The criminalisation of assisted suicide services is unconstitutional. The general right of personality 
encompasses the right to a self-determined death, which includes the freedom to take one’s own life 
and resort to assistance provided voluntarily by third parties for this purpose. The legislator must enact 
adequate provisions to protect both individual self-determination and life.
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Five constitutional complaints challenge decisions of the European Patent 

Office	(EPO),	with	one	of	them	also	challenging	provisions	of	the	European	

Patent Convention (EPC) and the related implementing and procedural provi-

sions. The complainants assert that, in particular, their judicial fundamental 

rights (including their right to be heard) have been violated.

Two	applications	 in	Organstreit proceedings by the AfD party are directed  

against the Federal Chancellor and the Federal Government. They concern a 

statement	made	by	the	Federal	Chancellor	on	the	election	of	a	new	Thuringian 

Minister-President and the publication of this statement on the Federal Chan-

cellor’s	and	the	Federal	Government’s	websites.	The	applicant	asserts	that	

these actions violate its right to equal opportunities of political parties. An oral  

hearing	on	the	case	was	held	in	July	2021.

The annual maximum amount of public funding that may be allocated to all 

political	parties	combined	(absolute	upper	limit)	was	raised	by	25	million	euros.	

This legislative decision is at issue in Organstreit proceedings and abstract judi-

cial	review	proceedings	pending	before	the	Court.	The	decision	to	increase	the	

absolute upper limit is challenged on both formal grounds, asserting that the 

rights of a parliamentary group to equal participation in the formation of the 

political	will	have	been	violated,	and	on	substantive	grounds,	asserting	that	the	

principle	that	parties	be	sufficiently	free	from	state	influence	and	interference	

has been violated. The Federal Constitutional Court held an oral hearing on the 

case in October 2021. 

The Organstreit	proceedings	concern	the	question	of	whether	the	Basic	Law	

grants individual members of the Bundestag	the	right	to	nominate	their	own	

candidate for the position of Bundestag Vice-President – at least from the 

second round of voting – and to have this nomination voted upon. An oral 

hearing	on	the	case	was	held	in	November	2021.	

Political statements by the Federal Chancellor and the Federal Government

Funding of political parties

Right to nominate candidates for the election  

of a Vice-President of the Bundestag

European Patent Office

Various	constitutional	complaints	challenge	the	Measles	Prevention	Act,	which	

entered into force in 2020 and provides that attendance of childcare facilities is 

contingent	upon	proof	of	sufficient	vaccination	or	of	immunity	against	measles.	

The complainants inter alia assert a violation of their fundamental right to life 

and	physical	integrity	(Art.	2(2)	of	the	Basic	Law).	

The	constitutional	complaints	challenge	provisions	of	the	Article	10	Act	which	

authorise the Federal Intelligence Service to carry out strategic surveillance 

of international telecommunications to gather intelligence on cyber threats. 

The complainants assert that these provisions violate their fundamental rights, 

including	the	privacy	of	telecommunications	(Art.	10(1)	of	the	Basic	Law).

These	constitutional	complaints	concern	the	question	whether	the	statutorily	

fixed	remuneration	rates	for	prison	labour	are	compatible	with	the	Constitution.	

Specifically,	the	complainants	challenge	provisions	laid	down	in	the	Prison	Acts	

of the Länder Bavaria, North Rhine-Westphalia and Saxony-Anhalt.

The constitutional complaint and the application in Organstreit proceedings 

(dispute	between	constitutional	organs)	are	directed	against	the	signing,	the	

conclusion	and	the	provisional	application	of	the	Free	Trade	Agreement	between	

Canada, of the one part, and the European Union and its Member States, of the 

other part (Comprehensive Economic and Trade Agreement – CETA).

Measles vaccination

Strategic telecommunications surveillance under the Article 10 Act

Remuneration for prison labour

Free Trade Agreement with Canada

4.0			C A S E S 4.4			To	be	decided	in	2022

Judgment concerning the PSPP bond-buying 
programme of the European Central Bank

5 May 2020 With its decisions on the PSPP bond-buying programme, the ECB 
has exceeded its competences. The CJEU's judgment, which comes to 
a different conclusion, also amounts to an exceeding of competences 
with regard to the review of proportionality of the PSPP decisions.
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Under	German	law,	the	eligibility	for	childcare	allowance	of	non-German	

nationals that are neither citizens of another EU Member State nor entitled 

to freedom of movement on other grounds depends on their residency status 

(§	62(2)	of	the	Income	Tax	Act).	The	Lower	Saxony	Finance	Court	referred	an	

earlier version of this provision to the Federal Constitutional Court for judicial 

review,	because	the	eligibility	of	persons	granted	residency	for	humanitarian	

reasons	(e.g.	refugees	of	civil	war)	in	particular	is	tied	to	stringent	require-

ments,	whereas	holders	of	permanent	residence	permits	are	for	the	most	part	

eligible	without	having	to	meet	any	significant	substantive	requirements.

The	AfD	parliamentary	group	filed	an	application	in	Organstreit proceedings 

challenging the removal of one of its members as chair of the committee. The 

parliamentary group asserts that the removal decision taken by the committee 

majority	violates	its	constitutional	rights,	claiming	that	it	was	entitled	to	the	

position of chair on that committee

The	AfD	parliamentary	group	doubts	that,	in	two	separate	night	sessions,	the	

Bundestag had the required quorum to make decisions. The parliamentary 

group	submits	that	its	challenges	to	this	effect	were	rejected,	even	though	it	

was	evident	that	there	had	not	been	a	quorum,	thus	violating	the	applicant’s	

rights and the rights of the Bundestag.

The AfD parliamentary group asserts that its constitutional rights have been 

violated on the grounds that, to date, none of the members it had nominated 

as candidates for the position of Bundestag Vice-President have been elected 

to that position, and that the Bundestag failed to ensure, by means of adequate 

safeguards,	that	the	applicant’s	candidates	were	not	rejected	on	the	basis	of	

illegitimate reasons.

Recall of the Chair of the Bundestag Committee on Legal Affairs 

Quorum	in	the	Bundestag

Election of a Vice-President of the Bundestag

Childcare allowance for non-EU nationals

The	abstract	 judicial	 review	proceedings	concern	the	question	of	whether	

the amendment to the Federal Elections Act that entered into force in 2020 

and changed the procedure for distributing seats in Bundestag elections is  

compatible	with	the	Basic	Law.	The	216	applicants,	members	of	the	Bundestag 

from the parliamentary groups Bündnis 90/Die Grünen, Die Linke and FDP, assert 

that	the	amendment	violates	the	principles	of	legal	clarity,	of	equal	suffrage	and	

of equal opportunities of political parties.

Four local courts consider the criminalisation of the use and handling of 

cannabis products in the Narcotics Act to be unconstitutional. According to 

the courts, the prohibition of cannabis amounts to a disproportionate inter-

ference	with	the	general	freedom	of	action.	Moreover,	they	submitted	that	

criminalising	cannabis	cannot	be	justified	given	that	alcohol	is	legal,	and	that	

the	criminal	offences	in	question	therefore	violate	the	general	guarantee	of	

the right to equality.

In	2017,	the	Criminal	Code	was	amended	to	include	a	new	provision	(§	315d(1)	

no.	3),	which	makes	it	a	criminal	offence	for	drivers	of	motor	vehicles	to	drive	

carelessly	with	 inappropriate	 speed	and	 in	gross	 violation	of	 road	 traffic	 

regulations in order to achieve maximum speed. A local court referred the  

provision to the Federal Constitutional Court on the grounds of a possible  

violation	of	the	requirement	of	specificity.

In 2017, the Federal Constitutional Court declared the Nuclear Fuel Tax Act to  

be	 incompatible	with	 the	Basic	 Law	and	void.	 The	 complainant	had	paid	 

nuclear	fuel	tax	and	was	reimbursed	following	the	decision	of	the	Federal	 

Constitutional Court. In its constitutional complaint, the complainant claims  

that the state should have paid interest on the tax refunds.

Federal Elections Act

Prohibition of cannabis under criminal law

Prohibition of street racing 

Interest on nuclear fuel tax

4.0			C A S E S 4.4			To	be	decided	in	2022

Judgment concerning the  
Federal Intelligence Service Act

19 May 2020 The Federal Intelligence Service is bound by the fundamental rights of the Basic Law, 
including when it carries out surveillance of foreign telecommunications. Since the Basic 
Law does not allow for global and sweeping surveillance, strategic surveillance of foreign 
telecommunications must be limited in accordance with the principle of proportionality. 
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70th anniversary of the Federal Constitutional Court

28 September 2021



EDITOR

Federal Constitutional Court

Schlossbezirk 3

76131 Karlsruhe

Postbox 1771

76006 Karlsruhe

Phone +49 (0) 721 9101-0

Fax	+49	(0)	721	9101-382

bverfg@bundesverfassungsgericht.de

www.bundesverfassungsgericht.de

1st edition 2022

CONCEPT AND DESIGN

MOSAIK MANAGEMENT GmbH, Dortmund

www.mosaik-management.de

ILLUSTRATIONS

MOSAIK MANAGEMENT GmbH, Elisabeth v. Mosch 

IMAGE CREDITS

Karlsruhe	City	Archives,	8/BA	Schmeiser	5780:	inside	front	cover

Joe	Miletzki:	1

Klaus	Lorenz,	Karlsruhe,	www.lorenz-fotodesign.de:	4,	12-15

Stephan	Baumann,	Karlsruhe,	www.bild-raum.com:	8-9,	11,	21	(top	picture),	23	(top	picture),	24	(top	picture),	34

Gustavo	Alàbiso,	Karlsruhe:	17,	25,	27,	94-95

Karlsruhe	City	Archives,	8/BA	Schlesiger	A14/132/5/31:	20	(top	picture)

Roland	Halbe:	20	(bottom	picture)

Karlsruhe	City	Archives,	8/BA	Schlesiger	A14/132/5/31:	21	(bottom	picture)

Elga	Roellecke:	22	(top	picture)

Orgel-Köhne,	Berlin-Charlottenburg:	24	(bottom	picture)

David	Köster,	davidkoester.de:	26

Constitutional	Court	of	the	Czech	Republic,	Petr	Hoffelner:	33	(top	picture)

Badische Neueste Nachrichten,	15	October	1974:	33	(bottom	picture)

Federal	Constitutional	Court,	Karlsruhe:	23	(bottom	picture),	50

MOSAIK MANAGEMENT	GmbH,	Dortmund,	Mathias	Kolta:	22	(bottom	picture),	86

TRANSLATION

Federal Constitutional Court, Wiebke Ringel and Stefanie Schout

mailto:bverfg%40bundesverfassungsgericht.de?subject=
http://www.bundesverfassungsgericht.de
http://www.mosaik-management.de
http://www.mosaik-management.de
http://www.lorenz-fotodesign.de
http://www.bild-raum.com


FEDERAL CONSTITUTIONAL COURT


